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2017’s Largest Florida Verdicts and Medical Malpractice Rulings
1. False Claims Act, Qui Tam, Healthcare Fraud - $345,411,285
2. Birth Injury, Medical Malpractice, Personal Injury, Professional Negligence, Failure to
to Treat - $33,153,912
3. Failure to Diagnose, Medical Malpractice, Personal Injury, Professional
Negligence - $21,585,148
4. Delayed Diagnosis, Delayed Treatment, Hospital Malpractice, Medical
Malpractice, Personal Injury, Professional Negligence, Failure to Treat - $15,922,000

5. Failure to Warn, Hospital Malpractice, Medical Malpractice, Personal Injury,
Professional Negligence - $13,903,245
6. Medical Malpractice, Personal Injury, Professional Negligence - $7,919,263
7. Medical Malpractice, Personal Injury, Professional Negligence - $3,500,600
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2017’s Largest Florida Verdicts and Medical Malpractice Rulings - 2
8.

Delayed Treatment, Failure to Diagnose, Medical Malpractice, Professional
Negligence, Wrongful Death - $2,850,000

9.

Failure to Diagnose, Hospital Malpractice, Medical Malpractice, Professional
Negligence, Wrongful Death - $2,517,500

10. Medical Malpractice, Personal Injury, Professional Negligence, FELA - $2,089,480

11. Medical Malpractice, Personal Injury, Professional Negligence, Surgical Error - $1,554,250
12. Hospital Malpractice, Medical Malpractice, Professional Negligence, Wrongful Death - $1,500,000

13. Car Accident, Motor Vehicle Accident, Personal Injury, Truck Accident - $1,475,000
14. Medical Malpractice Professional Negligence, Wrongful Death, Medication Error - $1,460,000

15. Failure to Diagnose, Hospital Malpractice, Medical Malpractice, Personal Injury, Professional
Negligence, Failure to Treat - $1,350,000
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DOCTOR KILLS SELF AFTER MALPRACTICE
VERDICT
PHYSICIAN, who specialized in vasectomy reversals, had been
ordered to pay a former patient $1-million.
________________________________________________________________________

By Bill Coats
Published May 4, 2006

TAMPA – On Friday afternoon, PHYSICIAN listened in a Hillsborough County courtroom as a jury announced its verdict: He should pay a former patient
$1-million.
Late Friday night, PHYSICIAN’s wife found him dead in the $2-million Bayshore Boulevard home, hanging in a bedroom closet from a yellow nylon rope.
PHYSICIAN’s apparent suicide left lawyers in the malpractice case reeling.
Jeffery Hunter, the Tampa lawyer who represented PHYSICIAN, heard about the death Saturday night after a family outing.
“I was shocked,” Hunter said Wednesday “I still am.”
Timothy Moran, the Jacksonville lawyer who represented the former patient, learned of PHYSICIAN’s death Wednesday from a Times reporter.
“I never intended for something like this to happen,” Moran said. “I blame his insurance company for not doing the right thing.”
Moran said he offered to settle the case for $250,000, the limit of PHYSICIAN’s insurance coverage, and later for $175,000 but was turned down.
If the jury’s verdict of $1,005,000 stands, PHYSICIAN’s business will be liable for $755,000.
Hunter wouldn’t comment on the settlement decisions. He said he intends to ask for a new trial. If denied, he plans to appeal.
PHYSICIAN, a 51-year old urologist, specialized in microsurgery that reversed vasectomies, restoring his patients’ abilities to father children.
PHYSICIAN marketed himself online as the Vas Doctor. That’s a reference to the vas deferens, the narrow tube through which sperm travels from the
testicles, and which a surgeon snips in a vasectomy.

PHYSICIAN used laser tools and techniques that he developed, he told the Tampa Bay Business Journal in a profile three years ago.
“The microbeam is strictly my own creation,” PHYSICIAN said in the profile. “The laser beam gives you a cleaner, more precise cut with less damage to
tissue.
Hunter said PHYSICIAN recently was performing 400 to 450 vasectomy reversals a year.
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AMPUTEE AWARDED $30M
Jurors say a mom who lost her fingers and feet deserves that much.

By Justin George and Colleen Jenkins
Published May 26, 2007

_____________________________________________________________________
TAMPA – Sally Lucia, a mother of three who lost her fingers and feet after complications of tummy tuck surgery, deserves $30-million, a jury in a malpractice
suit said Friday. But it will be up to Hillsborough Circuit Judge Gregory P. Holder to sort out how much of that is owed by a former Tampa doctor and a
hospital.
Defense attorneys predicted that Lucia, 47, would get somewhere between $12-million and $16-million, while her own attorneys declined to name figures.
Holder must now make sense of the jury’s parceling out of blame and the impact of Florida’s “Good Samaritan” law. That is expected to begin Wednesday.
Four women on the jury wouldn’t leave the courtroom without seeing Lucia privately and telling her they did everything they could to ensure justice was
served. Afterward, teary-eyed, they declined to comment.
Lucia said the verdict left her “overwhelmed, but in a good way.” She said she was glad the trial was finally over.
Jurors assigned Memorial Hospital 40 percent blame. PHYSICIAN ONE 20 percent blame and PHYSICIAN TWO 40 percent blame. PHYSICIAN TWO
reached a settlement for an undisclosed amount and was not on trial.
While Lucia viewed the verdict as a win, so did the attorney representing PHYSICIAN ONE. While finding fault, jurors said PHYSICIAN ONE did not act with
reckless disregard, which could give him immunity under the state’s “Good Samaritan” law.
The law protects emergency room doctors seeing patients in emergencies from malpractice judgments as long as a jury finds they didn’t act recklessly.
An hour before jurors reached their verdict, they told Holder they were deadlocked. The trial had taken three weeks. They had deliberated 17 hours. He
ordered them to keep talking.
Lucia’s troubles culminated on Super Bowl Sunday 2001 when an ambulance carried her to Memorial Hospital in Tampa. She had undergone a tummy
tuck 20 days earlier to repair abdominal muscle damage from three caesarean sections. Blood and fluid had collected in her wound. Her fingers were blue.
Her surgeon was out of town. Hospital staff called PHYSICIAN ONE, the on-call surgeon who was playing at a park with his children.
During closing arguments Wednesday, attorneys quibbled about what happened once doctor and patient met.

Planning To Protect Medical Practice Entities and Income – FOMA 9.14.18

Copyright © 2018 Gassman, Crotty & Denicolo, P.A.

10

$116M IS AWARDED IN STROKE SUIT

By TIMES STAFF WRITER
Published September 30, 2006
_______________________________________________________________________
TAMPA – A jury on Friday awarded a $116-million medical malpractice verdict to the family of a Tampa man who attorneys
argued became a paraplegic after an unlicensed hospital worker misdiagnosed a stroke as sinusitis.
On Aug. 9, 2000, Allan Navarro, now 50, of Tampa went to University Community Hospital Carrollwood campus with nausea,
double vision, headaches and an unsteady gate. He was sent home with the diagnosis of sinusitis, attorney Steve Yerrid
said, and went on to suffer severe brain swelling. Twenty hours after his initial diagnosis, Navarro was back in the
emergency room, getting treated for a stroke.
Yerrid said the decision was the largest jury award in a malpractice suit in Florida history. Punitive damages are expected to
be considered on Tuesday.
Navarro, a former pro basketball player from the Philippines, came to the United States in the 1990s. His wife Marilyn, 52,
and son, Scottie, 10, are named as claimants in the jury verdict, Yerrid said.
UCH officials could not be reached for comment late Friday.
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DOCTORS IN LAWSUIT NOW SUING
ATTORNEYS

By Carrie Weimar
March 7, 2007
_______________________________________________________________________

Published

TAMPA – They got hammered with a record-breaking $217-million verdict for misdiagnosing a patient who suffered a stroke.
Now the doctors who were the target of that high-profile lawsuit are hoping to turn the tables. They’re suing their attorneys.
Among the doctors’ chief complaints: The attorneys turned town settlement offers of $1-million and $3-million, a fraction of the final judgment.

“This case should have never gone to trial,” said Dr. Frank Winkles, who is representing Franklin, Favata & Hulls physicians group and Carrollwood
Emergency Physicians. “It should have settled. Those doctors were just hung out to dry,” Winkles said.
The other doctor involved in the case, Michael Austin, is represented by Tampa attorney Barry Cohen, who said the lawsuit spoke for itself.
“The allegations are pretty clear,” Cohen said.
The lawyers named in the suit, filed March 2 in Hillsborough Circuit Court, did not return telephone calls seeking comment. The lawyers are Louis J.
LaCava and Victor Guzman, who work for a West Palm Beach firm that also has a Tampa branch. Also named is Brian Stokes, who is with the Unger Law
Group, which is based in Orlando.
The disagreement stems from a medical malpractice case decided by a Tampa jury in October.
Allan Navarro, a former pro basketball player in the Philippines, went to the University Community Hospital Carrollwood emergency room August 9, 2000,
complaining of nausea, headache, dizziness and double vision.
He was sent home five hours later with a painkiller prescription and a diagnosis of sinusitis.
No one realized Navarro was having a stroke. He returned to the hospital with more severe symptoms the next morning and underwent surgery hours later
to relieve brain swelling. He ended up in a coma for three months and emerged from it permanently disabled.
Before his illness, Navarro was a machine operator earning just above minimum wage. Now he is confined to bed or must use a wheelchair.
Navarro’s attorney sued. Testimony revealed that an unlicensed physician’s assistant initially examined Navarro, and Austin based his diagnosis on that
exam.
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“It wasn’t raining when Noah built the ark.”

Planning To Protect Medical Practice Entities and Income – FOMA 9.14.18

Copyright © 2018 Gassman, Crotty & Denicolo, P.A.

13

FLORIDA LIABILITY PLANNING- VEHICLE LIABILITY
Under Florida Statute Section 324.021(9)(b)(3), the owner of a car can be held
vicariously liable for the negligence of any permitted driver. However, the law limits
liability of an individual owner where the driver has insurance with a large amount of
coverage. If a driver has at least $500,000 of liability insurance coverage, then the
automobile owner is only liable for up to $100,000 per person, up to $300,000 per
incident for bodily injury, and up to $50,000 per incident for property damages, all of
which will be satisfied by payment made by the liability insurance carrier providing the
coverage described above. However, if the permissive user does not have sufficient
liability insurance coverage, then the vehicle owner may be liable for an additional
$500,000 in economic damages, but the economic damages responsibility is reduced by
amounts actually recovered from the driver and from any insurance or self-insurance
covering the driver. It is not clear under the statute whether joint owners will have any
limitation on liability for one another’s driving negligence even when there is $500,000 of
insurance in place. Also, this limitation statute does not apply to situations where an
automobile has been “negligently entrusted” to an inexperienced or known dangerous
driver, or where the accident occurs outside of Florida.
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FLORIDA LIABILITY PLANNING- VEHICLE LIABILITY

1.

Owner of the vehicle is responsible.

2.

Possible exception if driver has $500,000 of liability coverage and owner
is an individual who did not negligently entrust use of the car to the driver.

3.

Parent must take minor to obtain driver’s license and sign an
unconditional guarantee that will apply until age 18.

4.

Use Uber instead!
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FLORIDA LIABILITY PLANNING- BOAT LIABILITY

Hello boat,
goodbye
money!

BOAT = Bring Out Another Thousand
The owner of the boat is responsible if on the boat at the time of
the accident, whether piloting or not.
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HAVE PLENTY OF INSURANCE COVERAGES –
1.

LIABILITY AND CASUALTY INSURANCES.

2.

UNOWNED VEHICLE INSURANCE.
*(NO MOTOR VEHICLES OWNED BY VALUABLE BUSINESS OR ASSET HOLDING ENTITIES.)

3.

BUSINESS INTERRUPTION INSURANCE.

4.

EMPLOYEE PRACTICES INSURANCE.

5.

CYBER LEAKS AND PRIVACY INVASION COVERAGE.

6.

PRODUCT LIABILITY INSURANCE

HAVE YOUR INSURANCE CARRIER COME AND SEE YOUR SITUATION FROM AN OSHA AND
SAFETY POINT OF VIEW.
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FLORIDA LIABILITY PLANNING- WHAT MARY POPPINS
DIDN’T KNOW ABOUT UMBRELLAS
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Understanding Your Liability Insurance Coverage
The vast majority of carriers will only issue a $250,000 policy on your home, a $250,000 policy on your driving, and a
$250,000 policy on your vacation home. A separate “umbrella carrier” or “carriers” will then issue separate policies for
above $250,000, as shown in the example below. Sometimes one carrier will write two or more of the below described
policies, but often there will be 3 or more carriers involved and coordination can be a challenge:

$5,000,000

Umbrella Policy #1

$5,000,000

Covers claims for home at
$300,000 and for cars at $250,000.

$251,000

$250,000

Must be “drop-down” umbrella if
home policy is issued by Citizens
or a comparable state agency that
does not cover liabilities from
pools, pets, or other notable
exceptions.
Policy #1 –
Homeowners

Policy #2 –
Vacation
Home

$0
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Umbrella Policy #2
May need a separate umbrella for
out-of-state vacation home, large
boats or other items.

$301,000
$300,000

Policy #3 – Car
Driver and
Owner Policy

Policy #4 - Big
Boat at Vacation
Home

$0
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FLORIDA RESIDENTS- LEARNING HOW TO PROTECT YOUR ASSETS IN TWO MINUTES
CREDITOR EXEMPT ASSETS

ASSETS THAT ARE DIFFICULT FOR A
CREDITOR TO OBTAIN

ASSETS EXPOSED TO CREDITORS

Homestead
- Up to half acre if within city limits.
- May be immune from fraudulent transfer
statute.
IRA
- Includes ROTH, Rollover, and Voluntary
IRAs, but possibly not inherited IRAs.
401(k)
- Maximize these!

Limited partnership and similar entity
interests.

Individual money and brokerage accounts.

Foreign trusts and companies.

Joint assets where both spouses owe money.

Foreign bank accounts.

One-half of any joint assets not TBE where
one spouse owes money.

Permanent Life Insurance
- Must be owned by insured.

Note – foreign entities are very rarely
recommended and must be reported to IRS -

Personal physical assets, including car,
except for $4,000 exemption ($1,000 if
homestead exemption is claimed in
bankruptcy).

Annuity Contracts

Vocabulary:
EXEMPT ASSET – An asset that a creditor cannot reach by reason of Florida law – protects Florida
residents.
CHARGING ORDER PROTECTION – The creditor of a partner in a limited partnership, limited
liability limited partnership, or properly drafted LLC can only receive distributions as and when they
would be paid to the partner.
FRAUDULENT TRANSFER - Defined as a transfer made for the purpose of avoiding a creditor.
Florida has a 4 year reach back statute on fraudulent transfers. A fraudulent transfer into the
homestead may not be set aside unless the debtor is in bankruptcy. It takes 3 creditors of a debtor
who has 12 or more creditors to force a bankruptcy.
Upon filing a Chapter 7 Bankruptcy, an individual debtor may be able to cancel all debts owed and
keep exempt assets, subject to certain exemptions.
Annuities and life insurance policies are not always good investments, and can be subject to sales
charges and administrative fees.
There is a lot more to know- but this chart may be a good first step.

Wages of Head-of-Household
Wage Accounts (for six months only)
Tenancy by the Entireties (joint where only
one spouse is obligated)
- Must be properly and specially titled –
joint with right of survivorship may not
qualify.
529 College Savings Plans
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Especially Treacherous Liabilities
Liabilities generally not cancelable in bankruptcy
include the following:

Liabilities generally not covered by insurance include
the following:

(i)

Government student loans

(i)

Civil rights violations committed by
employees or others

(ii)

Trust fund tax liability

(ii)

Environmental liabilities, including sick
building syndrome and lead paint issues

(iii)

Hazardous waste liability

(iii)

Criminal acts (can include “illegal” billing)

(iv)

Breach of fiduciary duty liabilities

(iv)

Charitable and religious board activities

(v)

Child support and alimony

(v)

Jet skis normally cannot be insured for over
$250,000 per occurrence

(vi)

Medicare, Medicaid, and sometimes private
pay refund liabilities of physicians: Carriers
have been suing doctors for not following
referral laws for significant refunds

(vi)

Acts of terrorism: Most casualty insurance
clauses exempt acts of terrorism. The
industry has been paying claims on goodwill
up until now
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WATCH OUT FOR SUPER CREDITORS
• IRS

• Department of Justice – when pursuing under federal statutes that
allow injunctions or expropriation.
• FTC
• SEC
The 2010 case of SEC v. Solow, 682 F. Supp.2d 1312 (S.D. Fla.
2010) permitted the SEC to enforce a Disgorgement Order
despite the otherwise applicable Florida creditor exemptions.
• Family Law Judges – but when homestead or tenancy-by-theentireties is owned with next spouse – can it be invaded?
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DETERMINING HOW TO BEST ALLOCATE ASSETS AS
BETWEEN A MARRIED COUPLE - PART I
General Rules:
-Typically want each trust funded with at least $11,180,000 worth of assets on death for estate tax planning.
- May be funded from ½ of tenancy by the entireties assets via disclaimer and probate or by life insurance/pension/IRA assets.
Spouse 1

Protected life
insurance and
annuity
contracts
“owned by the
insured.”

1.

2.

Spouse 1’s
Revocable
Trust

1.
Assets held directly by
revocable trust are subject to
Spouse 1’s creditor claims.
Direct ownership of limited
partnership or LLC not in TBE
may have charging order
protection (meaning that if a
2.
creditor obtains a lien on the
limited partnership or LLC,
Spouse 1 cannot receive
monies from the limited
partnership or LLC without
the creditor being paid).

FLORIDA TBE
(Tenancy by the
Entireties)
Only exposed to creditors if
1.
both spouses owe the
creditor, if one spouse dies
and the surviving spouse
has a creditor, the spouses
divorce, or state law or the
state of residence changes. 2.
On death of one spouse,
surviving spouse may disclaim
up to ½ (if no creditor is
pursuing the deceased
spouse) to fund By-Pass Trust
on first death.

Spouse 2

Trustee other than
Spouse 1 or Spouse 2

Spouse
2’s
Revocabl
e Trust

Gifting Trust
(Irrevocable)

Safe from creditors of Spouse 1
but exposed to creditors of
Spouse 2 (Maintain large
umbrella liability insurance
coverage to protect these
assets.)
On Spouse 2’s death, can be
held under a protective trust,
which will continue to be safe
from creditors of Spouse 1,
subsequent spouses, and
“future new family.”

1.
2.

3.

Safe from creditors of
both spouses.
If divorce occurs,
should not be subject
to rules for division of
property between
spouses.
May be controlled by
the “entrepreneurial
spouse” by using a
Family Limited
Partnership.

Spouse 1 could be Trustee
if Spouse 2 is sole grantor
(or vice versa)

Lifetime ByPass Trust
(Irrevocable)

1.
2.

3.

Safe from the creditors
of the Grantor’s spouse.
If funded by one spouse,
may benefit other spouse
and children during the
lifetime of both spouses.
Otherwise can be identical
to gifting trust pictured to
the left.

SEE NEXT PAGE FOR SECOND TIER PLANNING

A COMMON SOLUTION - to use a limited partnership or similar mechanisms and have no assets directly in the “high risk” spouse’s
trust, half to two-thirds of the assets held as tenants by the entireties, and half to two-thirds of the assets directly in the “low risk”
spouse’s trust.
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DETERMINING HOW TO BEST ALLOCATE ASSETS AS
BETWEEN A MARRIED COUPLE - PART II
Subsidiary Entity Techniques:
-Limited partnerships and LLCs can be used to facilitate discounts, for estate tax purposes, and for charging order protection.
-Limited partnerships and LLCs can also be used to provide “firewall protection” from activities or properties owned.
Trustee other than
Spouse 1
Spouse 2
Spouse 1 or Spouse 2

Spouse
1’s
Revocable
Trust

1.

2.

Assets held directly by
1.
revocable trust are subject to
Spouse 1’s creditor claims.
Direct ownership of limited
partnership or LLC not in TBE
may have charging order
protection (meaning that if a
creditor obtains a lien on the
2.
limited partnership or LLC,
Spouse 1 cannot receive
monies from the limited
partnership or LLC without
the creditor being paid).

SECOND TIER
PLANNING:

97%

FLP

Spouse
2’s
Revocabl
e Trust

FLORIDA TBE
(Tenancy by the
Entireties)

1.
Only exposed to creditors if
both spouses owe the
creditor, if one spouse dies
and the surviving spouse
has a creditor, the spouses
2.
divorce, or state law or the
state of residence changes.
On death of one spouse,
surviving spouse may disclaim
up to ½ (if no creditor is
pursuing the deceased
spouse) to fund By-Pass Trust
on first death.

3%

1%

Lifetime ByPass Trust
(Irrevocable)

Gifting
Trust
(Irrevocable
)

Safe from creditors of Spouse 1
but exposed to creditors of wife
(Maintain large umbrella liability
insurance coverage to protect
these assets.)
On Spouse 2’s death, can be
held under a protective trust,
which will continue to be safe
from creditors of Spouse 1,
subsequent spouses, and
“future new family.”

96%

Spouse 2 could be Trustee
if Spouse 1is sole grantor
(or vice versa)

1.
2.

3.

Safe from creditors of
both spouses.
If divorce occurs,
should not be subject
to rules for division of
property between
spouses.
May be controlled by
the “entrepreneurial
spouse” by using a
Family Limited
Partnership.

3%

1.
2.

3.

Safe from the creditors
of the Grantor’s spouse.
If funded by one spouse,
may benefit other spouse
and children during the
lifetime of both spouses.
Otherwise can be identical
to gifting trust pictured to
the left.

100%

Spouse 1,
Manager

FLP

LLC
FIREWALL
LLC
Property or activity

Leveraged
Investment

A COMMON SOLUTION - to use a limited partnership or similar mechanisms and have no assets directly in the “high risk” spouse’s trust, half to two-thirds of
the assets held as tenants by the entireties, and half to two-thirds of the assets directly in the “low risk” spouse’s trust.
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PROTECTIVE TRUST LOGISTICAL CHART
Life Insurance
Trust
(Irrevocable and
Owns Life Insurance
on First Dying
Spouse)

First Dying Spouse’s
Revocable Trust

During both
spouse’s
lifetimes:

Upon first
death in
2018:

Held for
Surviving Spouse
& Children

During
surviving
spouse’s
remaining
lifetime:
Upon
second
death:

May be Generation
Skipping to be held
as Separate Trusts
for Children

$11,180,000*

Remaining
Assets

Family
(By-Pass)
Generation Skipping Trust

QTIP NonGST Trust

(Not taxed in surviving spouse’s estate)

(Marital Deduction Trust that
is not generation skipping)

Generation Skipping
Trusts for Children
Benefits children and grandchildren.
Not estate taxable in their estates.

Surviving Spouse’s Revocable Trust
(Will include assets owned jointly on first
death)

$6,500,000?
$15,000,000?
Who knows?

Surviving spouse
can have the right
to redirect how
assets are
distributed on
second death.

After deaths
of both
spouses:

Surviving Spouse’s
Revocable Trust

Children’s
Trust (or
distributions)
Benefits children.
Taxable in their estates.

Generation Skipping
Trusts for Children
(Will merge with first dying spouse’s Generation
Skipping Trusts shown on left)

Benefits children and grandchildren.
Not estate taxable in their estates.

Remaining
Assets

Children’s
Trust (or
distributions)
Benefits children.
Taxable in their estates.

*Assumes first spouse dies in 2018 when the exemption is $11,180,000, and that the surviving spouse dies in a later year when the estate tax exemption has changed. The estate tax exemption is $11,180,000, less any prior
reportable gifts, for those that die in 2018, and increases with the “Chained CPI.”
If the first spouse does not use the entire exemption amount, what remains may be added to the surviving spouse’s allowance under the “portability rules” but will not grow with inflation, and will be lost if the surviving
spouse remarries and the new spouse dies first, leaving no exemption.
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THE SLAT (Spousal Lifetime Access Trust)
Example of Spouse 1/Spouse 2
Dynasty Trust Arrangement
SPOUSE 1

SPOUSE 2
Spouse 2 is Trustee

SPOUSE 1
REVOCABLE
TRUST

DYNASTY
TRUST

SPOUSE 2
REVOCABLE
TRUST

Other Assets?
1% GP

99% LP

FAMILY
LIMITED
PARTNERSHIP

$5,000,000 in assets

**Gift to Dynasty Trust
may be based upon 65% of
99% of $5,000,000, after
taking discounts into
account $3,217,500.
Spouse 1 has $1,782,500 of
his $5,000,000 exemption
remaining.
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1. Investments controlled by Spouse 1 as GP
of Limited Partnership.
2. Spouse 1 can replace the Trustee of the
Dynasty Trust.
3. Dynasty Trust can be used for Spouse 2
and descendants as needed for health,
education and maintenance.
4. Dynasty Trust can loan money to family
members.
5. Dynasty Trust should be exempt from
estate tax, creditor claims, and divorce
claims of both spouses and descendants.
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DEFINITION OF TENANCY BY THE
ENTIRETIES
Joint tenancy with right of survivorship is not enough because the law
requires that “the 6 unities” exist. The 6 unities may be summarized as
follows:
1.

Unity of possession - Both spouses have joint ownership and control - it
may be acceptable that a deposit agreement allows either spouse to withdraw
independently of the other on the theory that the power to withdraw is an
expression of an authority of agency given by each spouse to the other.

2.

Unity of interest - Each spouse has the same interest in the account - it is not
a problem if one spouse deposits all or most of the funds into the account as
long as each spouse has the same interest immediately after the deposit.

3.

Unity of time - The interests of both spouses in the asset must originate
simultaneously in the same instrument, such as on the signature card. Do
not try to convert an individual account into a tenancy by the entireties
account. Instead, transfer assets from the individual account to a new
tenancy by the entireties account.
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DEFINITION OF TENANCY BY THE
ENTIRETIES
4.

Unity of title - Both spouses must have ownership under the same title.

5.

Survivorship - On the death of one spouse, the other spouse becomes the sole owner of the entireties
property. A general power of appointment given to one spouse over joint assets may vitiate tenancy by the
entireties status.

6.

Unity of marriage - Of course, the owners must be legally married under Florida law.

Non-residents who own property in Florida can also claim the tenancy by the entireties immunity. In Re
Cauley, 374 B.R. 311, 316 (Bankr. M.D. Fla. 2007).
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SPECIAL TENANCY BY THE ENTIRETIES ISSUES
• Joint Accounts. Not with USAA, Strong Mutual funds and many others. You must read the
account agreement to be sure. Better to set up a TBE LLC to own accounts.

• Stock Certificates, Shareholder Agreements and Operating Agreements.

• Tax Reporting and Tax Refunds.

• Tangible Personal Property.

• Automobiles and Other Registered Vehicles.

• Real Estate Owned Outside of Florida.
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Marital Asset Preservation System (MAPS)
SPOUSE 2
SPOUSE 1
A required contribution to an asset
protection trust by Spouse 2 after death of
Spouse 1 is not for the primary purpose of
avoiding creditors of Spouse 2.

Thanks for
visiting...hope to
see you soon!

ASSET
PROTECTION
TRUST
(In Asset Protection
Jurisdiction)

Spouse 1 dies. Spouse 2 is required by written agreement to establish asset protection trust in
asset protection jurisdiction with all unprotected assets, and contractual obligation to preserve
these for common descendants. A standby unsigned, but trust company approved, Trust
Agreement can be approved by both spouses during lifetime of Spouse 1 and/or nominally
funded.
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Marital Asset Preservation System (MAPS)
One of the primary purposes for utilizing the Marital Asset
Preservation System (“MAPS”) is to ensure that married
couples keep their marital assets in the family for generations
to come. In general, conscientious estate and tax planners will
do their very best to meticulously plan and preserve assets for
a surviving spouse, while also enabling the surviving spouse
to leave assets to common descendants of the decedent, and
with the minimal amount of taxes and probate expenses.

There can also be limitations placed on how much
compensation might be paid to third parties for services like
housekeeping, nursing, private lessons, personal trainers and
otherwise. There can also be limited access for charity, church
or synagogue donations, and other defined causes.

However, there is one question that is routinely left out of the
discussions between married couples and estate planners
during the planning process:

While it is commonly assumed that the “next spouse” might
threaten to deprive descendants of marital wealth, and might
place the surviving spouse in jeopardy of losing assets that
would be needed for his or her well-being, there is also the
possibility that the subsequent spouse will contribute
meaningfully both to the preservation and enhancement of
marital assets, and with respect to providing care and support
for the surviving spouse. It could be both unfair and
counterproductive for the surviving spouse to not be able to
allow a subsequent spouse to contribute meaningfully to
marital assets, and to be compensated for providing necessary
services, whether personal, nursing, or managerial, where this
is clearly in the best interests of the surviving spouse, and
possibly one or more of the descendants of the original
marriage.

Would you like some assurance that your marital assets will
only pass to your common descendants upon the death of the
survivor of you?
The answer to this question is usually a resounding “yes”, and
as such, requires the surviving spouse to protect the marital
assets by not allowing them to be left to a subsequent spouse
or some other future significant other.
That answer leaves the estate planner with some rather
intricate issues and challenges, not to mention more work and
an added layer of complexity to design and implement the
various trust systems and strategies to be used.
Once the clients have decided that this is the right strategy for
them, the planner must explain that upon the death of one
spouse, the surviving spouse may serve as Trustee or CoTrustee of one or more irrevocable trusts, with the power to
change the trusteeship within pre-agreed parameters. These
irrevocable trusts may only allow the surviving spouse to
have access to assets and monies as needed for the spouse to
maintain the standard of living that has been enjoyed during
the marriage, and to provide support for common
descendants. There are several restrictions that can be placed
on a surviving spouse, one of which is to allow them to only
make distributions outside of the family based upon an annual
allowance that might be used for charity, religious
organization dues and donations and gifts to friends based
upon guidelines that can be set forth in the documents.

An Ability to Provide Limited Benefits and Compensation to
a Subsequent Spouse.

For this reason, the authors also provide that the MAPS
Agreement or system may be amended by one or more of the
adult descendants of the original couple, and/or an
independent Trust Protectors or other advisors, to take into
account appropriate circumstances and formal requests for
changes.
The above normally fits well and naturally under a credit
shelter/marital deduction trust arrangement that will typically
be established on the death of a first dying spouse where
federal estate tax is a possible concern, but quite often a good
many assets will be owned outright by the surviving spouse
or jointly with right of survivorship, and IRA and qualified
retirement plans are typically best left to a surviving spouse to
enable postponement of having to take taxable distributions.
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The planner must therefore explain that those assets that are
not naturally captured under a trust system on the first death
of a spouse will need to be either: (1) contributed to a trust
system by the surviving spouse, as encouraged or required by
planning documents, and possibly a Marital Asset
Preservation System (MAPS) Agreement; or (2) have the
surviving spouse contractually bound by a MAPS Agreement
requiring them to maintain existing marital assets, and any
income derived from those assets for the surviving spouses
life, and also direct that those assets be left for only common
descendants upon the surviving spouse’s death.
The author commonly uses one or both of these alternatives.
These techniques are often coupled with carefully drafted
trust provisions, as well as an explanation in the trust
document to ensure that every possible step is satisfied and
that the MAPS objectives are met.
One issue for couples having more than the $10,860,000
exemption level situation, or expectation thereof, is whether
limitations placed on inherited assets would cause loss of the
federal estate tax marital deduction and consequent income
tax to be paid on the first death. Each individual presently
only has a $5,430,000 estate and gift tax exemption amount,
which must be considered. This issue is especially important
when the surviving spouse is contractually bound to preserve
and leave the assets for subsequent descendants, as opposed
to receiving the assets as the sole owner without any legal
entanglements.
Generally, there is no marital deduction allowed for
dispositions that do not at least allow the surviving spouse to
have all income from marital deduction trust property and to
be the sole beneficiary of a trust holding such property for his
or her lifetime. A marital deduction may also not be received
for assets that are paid outright to a surviving spouse who has
significant contractual limitations on what he or she is able to
do with the property.
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Marital Asset Preservation System (MAPS)
In states that do not recognize community property, most planners will use
separate revocable trusts for affluent husbands and wives for estate planning,
because of established customs and the complexities associated with using
joint trusts. In such situations, it is possible to have the revocable trust of the
surviving spouse become irrevocable upon the death of the first surviving
spouse. For purposes of federal estate and gift taxes, this event will be
considered an incomplete gift because it provides the surviving spouse with
the right to veto payments to any person other than the surviving spouse
during their remaining lifetime, and the power to appoint trust assets to
common descendants of the married couple.
Alternatively, in states that do recognize community property, we find that
joint trusts are becoming more prevalent.
An objective for many estate and tax planners, regardless of the state in
which they live, is to have the first dying spouse’s death cause a step-up in
the income tax basis to a fair market value for any and all family assets. This
strategy should be utilized to the extent that the family would benefit from
having an increased basis, which would essentially take any property that
appreciated during the decedent’s lifetime and provide the surviving spouse
with the ability to not recognize any gain on such property when they come
into possession.
Many planners in non-community property states are using Joint Exempt
Step-Up Trusts (“JEST”), which may enable clients to receive this stepped-up
basis on all joint trust assets upon the death of the first dying spouse. When
the first spouse dies, assets held by the joint trust are used to fund a credit
shelter trust for the benefit of the surviving spouse and descendants. These
assets now held by the credit shelter trust will receive a full step-up in basis,
and escape tax liability upon the surviving spouse’s death.
Life insurance can also be integrated into the arrangement by having the
death benefit payable to an irrevocable trust, which may be a separate trust
that owns the policy so as not to be subject to federal estate tax on the death
of the first dying spouse.
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Waiver of Marital Rights.
Most states have statutes which provide a surviving spouse with a
minimal outright disposition, most commonly known as the Elective
Share. In addition, some states provide a surviving spouse with
homestead inheritance and other rights which may be waived during
the estate planning process while both spouses are living.
The estate planner will have to be very careful with respect to
disclosing conflict of interest issues and evaluating whether one or
both spouses should be required, or at least strongly urged, to seek
independent legal counsel before being legally bound to have limited
access and control to marital and inherited assets after the death of
one spouse. In the event that a conflict of interest does arise, the
estate planner should withdraw and require the spouses to retain
separate counsel. Furthermore, because the planner represented both
spouses, they are prohibited from representing either one of them
against the other, even with informed consent.
ABA-Model Rule 1.7 addresses the rules for Current Client Conflicts
of Interest. In essence Rule 1.7(a)(1) states that, a lawyer shall not
represent a client if representing one client will be directly adverse to
another client. However, this Rule is not an absolute bar to
representing a client when there is a conflict. Subsection (b) provides
that a lawyer may represent a conflicted client if (1) they believe
they can provide competent representation; (2) it is not prohibited by
law; (3) it does not involve one client asserting a claim against
another client, both of whom are represented by the lawyer; and (4)
each client gives informed consent. In the context of marital
inheritance, subsection (b)(3) will almost always bar the attorney
from representing one client over another, even with informed
consent.
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A FLORIDA PHYSICIAN’S GUIDE TO
WAGES AND WAGE ACCOUNTS
Florida law provides limitations upon the access that creditors may have to “wages” and “wage accounts” earned
and funded by Florida residents.
Florida Statute Section 222.11 provides that wages earned by a head of household will generally be immune
from creditors.
Head of household has been defined to mean that the wage earner provides most of the support for themselves
and other family members. For example, where the wage earner’s spouse earns more than the wage earner, the
wage earner may not qualify as “head of household” for creditor exemption purposes unless it can be shown
that the actual wages earned by such person provide more than half of the support for at least one other family
member.
Wages do not include dividends that are paid attributable to ownership of a professional practice, as opposed
to being labeled as wages. Wages are subject to employment taxes.
A family member being supported should be a relative, or maybe a non-relative, who actually resides in the
household with the wage earner.
Some courts have indicated that where the wage earner is a shareholder in a closely held corporation, and can
thus manipulate between what would be received as wages and what would be received as dividends, then no
wages may be protected. These unfortunate bankruptcy court decisions have not been appealed, and point out
the importance of taking regular paychecks and having arm’s-length employment agreements in place so that
wages are paid periodically in a traditional manner to enhance the probability that they will be protected.
If wages are “creditor exempt,” then it is important to maintain the creditor exempt status of the wages by
depositing them into an account or other investments that will also be creditor exempt.
Planning To Protect Medical Practice Entities and Income – FOMA 9.14.18
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A Florida Physician’s Guide to
Wages and Wage Accounts
Other creditor exempt assets that wages may be “converted to” can include paying down the mortgage on a protected home,
investing the paycheck directly into a properly titled annuity contract or life insurance policy, funding a tenancy by the entireties
account where the wage earner’s spouse would not be sued by the same creditor as the wage earner, or making deposits into
a wage account.
Physicians who have monies or investments that are not creditor exempt might be well advised to spend down the non creditor
exempt savings, while accumulating wages in a wage or other protected account.
The Florida statutes do not explicitly impose any ownership, titling, naming or other specific requirement for an account to
qualify as a wage account. A “wage account” can be owned by the physician earner, or may be held as tenancy by the
entireties by the physician earner and the physician’s spouse.

Most, if not all, married physicians whose spouses do not practice with them will be better protected by depositing their wages
into a tenancy by the entireties account so that the wages may be safeguarded for two reasons: (1) the wage exemption rules
as described above will apply, and (2) to “invade” a tenancy by the entireties bank account, a creditor must have a judgment
against both spouses or show that the transfer into the account was Fraudulent transfer. If a wage check is a creditor exempt
asset, then the deposit of the wage check directly into a protected tenancy by the entireties account should not be considered a
Fraudulent transfer.
Many physicians and bankers waste a lot of time opening “wage accounts” where tenancy by the entireties accounts or other
vehicles are just as, if not more, protective and would qualify as wage accounts anyway.
The statute simply says that wages are protected for six months in the account so long as they can be traced, and thus are not
confused with non-wage or older wage deposits that would not be protected.
It makes sense to have an account funded solely by wages, and to “empty the account” into other exempt investments, at least
every six months, so that there would never have to be a tracing and proof analysis as to wage money protection.
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DISABILITY INSURANCE AND DISABILITY
INSURANCE PROCEEDS
• Florida Statute Section
payments from creditors.

222.18

exempts

disability

• Even lump sum proceeds resulting from settlement of a
claim against a disability carrier will be exempt according
to the Florida Supreme Court. Zuckerman v. Hofrichter &
Quiat, P.A., 646 So.2d 187 (Fla. 1994).
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PENSION PLANS AND IRAS ARE PROTECTED
• Florida Statute 222.21 provides immunity from the creditors of any owner,
participant in, or beneficiary of any money or assets payable to an owner,
a participant, or a beneficiary from, a fund or account that is maintained in
accordance with any plan or governing instrument pre-approved by the
IRS as exempt from taxation under specified sections of the Internal
Revenue Code.

• This Florida statute provides exemption for pension, IRA and other
“retirement accounts” which qualify under Internal Revenue Code
Sections 401(a), 403(a), 403(b) and 408, 408A, 409, 414, 457, and
501(a). The new Bankruptcy Code provisions protect plans which are
provided under Sections 401, 403, and 408.
• Further, creditor immunity is provided for pension plans that have received
determination letters from the IRS. These protected plans must be
maintained in accordance with the applicable rules for tax qualification.
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PENSION PLANS AND IRAS ARE PROTECTED (CONT.)
• The legislature confirmed by statutory change of Florida Statute Section
222.21 that beneficiaries of pension IRA and other qualified retirement
accounts can receive these and maintain them as a creditor exempt asset,
notwithstanding that the beneficiary may have personal creditors.
Beneficiaries who reside outside of Florida will only be protected if similar
protection applies in their home state.
The above statutory change retroactively overrode a widely criticized 2009
Second District Court of Appeal Decision (Robertson v. Deeb, 16 So. 3d
936).
• But what about for beneficiaries who reside in states that do not protect IRS
proceeds.

• Better in many cases to have IRA and pension benefits payable to
protective trusts with “stretch provisions” or “conduit trusts” in many cases

Planning To Protect Medical Practice Entities and Income – FOMA 9.14.18

Copyright © 2018 Gassman, Crotty & Denicolo, P.A.

37

CONFER WITH A GOOD ACTUARY
• Quite often clients are underserved with respect to retirement planning. This is
often the result of product or general brokerage houses and banks that sponsor
simple retirement plans without extensively trained planned design and
maintenance personnel.
• One example is the possible use of a 401(k) plan that uses the 3% safe harbor.
Such a plan can be set up so that the 3% contribution is not required. The client
can decide before the end of each year whether the safe harbor contribution will be
made for the year, and must give notice to all participants by the end of November
stating whether or not the 3% contribution will be made. This is often known as the
“flexible safe harbor” or “maybe safe harbor” or “wait and see safe harbor plan.”
Many physician groups should be checking with their pension advisors to see if their
plan has the flexible safe harbor feature. A plan with a required safe harbor match
cannot be managed on a flexible basis.
• Appropriate pension planning can also include cross-testing and defined benefit
planning.
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OPTIMIZE QUALIFIED PLAN CONTRIBUTIONS
(COURTESY OF JIM FEUTZ, SUNCOAST PENSION & BENEFITS
GROUP, INC.)
• On the following page, we have an example of an allocation of benefits as
between a physician, his spouse who is the office manager for the practice,
and 4 employees, using a flexible 401(k) plan.
• This client had been told that “all that they could do economically” was a
SIMPLE IRA Plan because the client has four other full time employees.
• As shown on the following page, the physician and his wife would benefit
from 89% of the plan contributions, with the four other employees sharing
11%, part of which is subject to vesting requirements of 20% per year over
5 years. Most physician groups would not be aware of this type of
opportunity.
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Defined benefit contribution limits

Assume maximum compensation of $275,000:
•
•
•
•
•
•

If Current Age is 65:
If Current Age is 60:
If Current Age is 55:
If Current Age is 50:
If Current Age is 45:
If Current Age is 40:

$266,000
$254,000
$194,000
$148,000
$113,000
$ 87,000

Please note: The above numbers are approximations. Actual results will vary based on actual census
data, plan assumptions and plan experience.

The presenters would like to thank Stephen Evers at Ascensus TPA Solutions for providing us with this slide
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Comparison of maximum contributions
DB

DC*

Employee age 60

$254,000

$61,000

Employee age 55

$194,000

$61,000

Employee age 50

$148,000

$61,000

Employee age 45

$113,000

$55,000

Employee age 40

$ 87,000

$55,000

Anticipates 401(k) plan catch-up contributions.
Please note: The above numbers are approximations. Actual results will vary based on actual census
data, plan assumptions and plan experience.

The presenters would like to thank Stephen Evers at Ascensus TPA Solutions for providing us with this slide
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CASH BALANCE/401(K) PLAN ABC, INC.
Age

Compensation

Cash Balance
Contribution

401(k) Deferral & Catchup

Safe Harbor
PS Contribution

Additional PS

Total

Owner 1

54

$275,000.00

$184,000.00

$24,500.00

$0.00

$100.00

$208,600.00

Owner 2

49

$275,000.00

$141,000.00

$18,500.00

$0.00

$100.00

$159,600.00

$550,000.00

$325,000.00

$43,000.00

$0.00

$200.00

$368,200.00

Name

Owners

Total
Non-Owners
Employee 1

59

$30,000.00

$750.00

$0.00

$900.00

$921.00

$2,571.00

Employee 2

52

$30,000.00

$750.00

$0.00

$900.00

$921.00

$2,571.00

Employee 3

34

$30,000.00

$750.00

$0.00

$900.00

$921.00

$2,571.00

Employee 4

25

$30,000.00

$750.00

$0.00

$900.00

$921.00

$2,571.00

$120,000.00

$3,000.00

$0.00

$3,600.00

$3,684.00

$10,284.00

Total

Total Employer Contribution
to Owners

Total Employer Contribution to
Non-owners

Total Employer Contribution to Owners and Nonowners

$325,200.00

$10,284.00

$335,484

96.93%

3.07%

100.00%

The presenters would like to thank Stephen Evers at Ascensus TPA Solutions for providing us with this slide
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EMPLOYEE CENSUS FORM
Name of Employer:
Provide complete information for all employees employed during the year, even if they have terminated.

Employee Name

Date of
Birth

Date of
Hire
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Date of
Termination

Annualized W-2
Compensation

Hours
per Week

Ownership
%
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OPTIMIZE QUALIFIED PLAN CONTRIBUTIONS
(COURTESY OF JIM FEUTZ, SUNCOAST PENSION & BENEFITS GROUP, INC.)

Flexible 401(k) Plan for Charles Allen, M.D., P.A.

Name

Position

Earnings

Age

Employee
Deferrals

Profit
Sharing

Total to
Employee

Employer
Cost

% of
Total

Charles Allen

Owner

250,000

46

17,000

33,000

50,000

50,000

62.7

Ann Allen

Mgr

82,000

46

17,000

4,100

21,100

21,100

26.5

34,000

37,100

71,100

71,100

89.2

Sub-Total

332,000

Jan Brown

Staff

76,267

47

763

3,813

4,576

3,813

4.8

Mindy Garcia

Staff

24,980

43

250

1,249

1,499

1,249

1.6

Alice Jenkins

Staff

39,503

29

395

1,975

2,370

1,975

2.5

Sue Mayfair

Staff

18,960

40

190

1,555

1,745

1,555

1.9

Sub-Total

159,710

1,598

8,592

10,190

8,592

10.8

Total

491,710

35,598

45,692

81,290

79,692

100.0
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THREE CHOICES FOR RETIREMENT PLAN BENEFITS – MAY BE BEST TO HAVE THIS
SPREAD AMONG TWO OF THE CHOICES – CLIENT AGE 75 AND OLDEST CHILD AGE 50
CHOICE #1

CHOICE #2

Mrs. Client as Beneficiary
Advantages:
1) Ability to roll over Dr. Client’s retirement plan
accounts income tax-free into her own retirement plan
account and to take required minimum distributions
based upon her life expectancy, recalculated
annually, based upon the below percentages of the
retirement plan account for the next ten years.

Restated and Amended Trust Agreement of
Deceased Client’s Revocable Trust
Advantages:
1) The retirement plan accounts can benefit Mrs.
Client without being subject to federal estate tax in
her estate.
2) Mrs. Client cannot access the retirement plan
accounts above the annual required minimum
distribution without the consent of the other CoTrustees, which protects Mrs. Client from any undue
influence.
3) The retirement plan benefits would be protected
from the creditors of Mrs. Client’s children after her
death, except to the extent of any distributions
actually made from the Trust to the children.
Disadvantages:
1) Annual required minimum distributions would be
based upon Mrs. Client’s life expectancy and a
special distribution table that is not recalculated
annually, which would be as described below for the
next ten years.
The below referenced distribution percentages are
greater than what would occur if either of the two
other alternatives were chosen.
Thus, by using Mrs. Client’s life expectancy to
determine the annual required minimum distributions,
the retirement plan benefit distributions cannot be
“stretched” out over life expectancies of Mrs. Client’s
children after her death.
2) Mrs. Client will have to forfeit her ability to direct
the disposition of the retirement plan funds after her
death. The retirement plan funds will instead pass in
separate trusts for the benefit of Mrs. Client’s children
upon her death.

Irrevocable Trust for Children Only
Advantages:
1) The value of the retirement plan accounts would
not be includable in Mrs. Client’s estate for federal
estate tax purposes upon her death.

2018:
2019:
2020:
2021:
2022:
2023:
2024:
2025:
2026:

2018:
2019:
2020:
2021:
2022:
2023:
2024:
2025:
2026:

The above referenced distribution percentages are
less than what would occur if the retirement plan
account was payable to Dr. Client’s Revocable Trust.
2) Mrs. Client has the ability to direct the disposition
of the retirement plan funds upon her death, and after
Mrs. Client’s death, the required minimum
distributions from the retirement plan funds would be
based upon the life expectancies of her chosen
beneficiaries. The retirement plan funds would be
protected from the creditors of these beneficiaries if
the funds are paid to trusts for the benefit of such
beneficiaries after Mrs. Client’s death.
Disadvantages:
1) The future value of the retirement plan would be
includable in Mrs. Client’s estate for federal estate tax
purposes upon her death.
2) The above referenced distribution percentages are
greater than what would occur if the retirement plan
accounts were disclaimed so that they are payable to
the Clients Irrevocable Trust.

2018:
2019:
2020:
2021:
2022:
2023:
2024:
2025:
2026:

4.5455%
4.7170%
4.9261%
5.1282%
5.3476%
5.5866%
5.8480%
6.1350%
6.4516%
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8.0645%
8.7719%
9.6154%
10.6383%
11.9048%
13.5135%
15.6250%
18.5185%
22.7273%

CHOICE #3

2) Annual required minimum distributions of
retirement plan benefits would be based upon the life
expectancy of the oldest of Mrs. Client’s children and
a special distribution table that is not recalculated
annually, which would be as described below for the
next ten years.
The above referenced distribution percentages are
optimal from an income tax planning standpoint, as
they are more favorable than the other alternatives
because they result is the lowest annual required
minimum distributions.
3) The retirement plan benefits would be protected
from the creditors of Mrs. Client’s children after her
death, except to the extent of any distributions
actually made from the Trust to the children.
Disadvantages:
1) Mrs. Client cannot benefit from the retirement plan
accounts.
2) Mrs. Client cannot control the disposition of the
retirement plan funds upon her death. The retirement
plan funds will continue to be held pursuant to the
terms of the Trust.

3.0120%
3.1056%
3.2051%
3.3113%
3.4247%
3.5461%
3.6765%
3.8168%
3.9683%
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OTHER ITEMS RELATING TO INDIVIDUAL
TAXPAYERS
529 Plan for K-12
Year/Child's Age
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

Beginning Balance
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

79,500
84,270
89,326
94,686
89,767
84,553
79,026
73,168
66,958
60,375
53,398
46,002
38,162
29,851
21,042
11,705
1,807

Contribution
$
$
$
$
$

75,000
-

$
$
$
$

-

$
$
$
$

-

$

-
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Growth
(6%)

Withdrawal
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

4,500
4,770
5,056
5,360
5,081
4,786
4,473
4,142
3,790
3,417
3,023
2,604
2,160
1,690
1,191
663
102

Ending Balance
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

79,500
84,270
89,326
94,686
89,767
84,553
79,026
73,168
66,958
60,375
53,398
46,002
38,162
29,851
21,042
11,705
1,807
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ANNUITY CONTRACTS
• Florida offers unlimited protection of life insurance and the cash values of
annuity contracts. The life insurance and annuity industries have come to
market with mutual fund wrapped products that provide income tax deferral
and creditor protection for policyholders and their families.
• Florida Statute Section 222.14 provides as follows:
Exemption of cash surrender value of life insurance policies and annuity
contracts from legal process. -- The cash surrender values of life
insurance policies issued upon the lives of citizens or residents of the
state and the proceeds of annuity contracts issued to citizens or
residents of the state, upon whatever form, shall not in any case be
liable to attachment, garnishment or legal process in favor of any
creditor of the person whose life is so insured or of any creditor of the
person who is the beneficiary of such annuity contract, unless the
insurance policy or annuity contract was effected for the benefit of such
creditor.

This applies to variable annuities pursuant to a Florida
Supreme Court decision.
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LIFE INSURANCE
• The life insurance exemption language is contained in Florida Statute
222.14:
The cash surrender values of life insurance policies issued upon the
lives of citizens or residents of the state and the proceeds of annuity
contracts issued to citizens or residents of the state, upon whatever
form, shall not in any case be liable to attachment, garnishment or legal
process in favor of any creditor of the person whose life is so insured or
of any creditor of the person who is the beneficiary of such annuity
contract, unless the insurance policy or annuity contract was effected
for the benefit of such creditor.
• This is a shield against any creditor of the person whose life is so insured. It is
not a shield for a debtor who owns a life insurance policy on someone else’s
life!
• It is also not a shield for the beneficiary of the policy. In In re Zesbaugh, 190
B.R. 951 (Bankr. M.D. Fla. 1995). Better to have the policy payable to
protective trusts than individuals or other entities!
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MISCELLANEOUS EXEMPTIONS
• Alimony rights are not subject to garnishment according to one case that was
based on the public policy of not having an ex spouse be dependent upon the
state.

• Unemployment compensation benefits as defined in Florida Statute Section
433.051(2) are exempt from all claims of creditors.

• Florida Prepaid Tuition Fund and 529 Plans are not subject to attachment,
garnishment or legal process pursuant to Florida Statute Section 222.22.

• Up to $5,000 of personal assets, but reduced to $1,000 if homestead
protection is used in bankruptcy.
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FIREWALL PROTECTION
Use Firewall Protection and Multiple Entities
Where Possible:
A.

Two cabs in each LLC.

B.

Rental properties under separate LLC’s managed by a judgment-proof
nephew who needs to earn money.

C.

Put the business that may be sued under a company that is separate from a
large portion of the assets and intellectual property associated therewith.

D.

Maintain proper corporate formalities.
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FLORIDA LIABILITY PLANNINGUSING LLCS TO AVOID LIABILITY
•

Commonly companies will establish subsidiary LLCs to own and operate vehicles,
and then manage these LLCs at arms length. The Florida Supreme Court made it
difficult for creditors to pierce a related company that is held separately in the
decision of Dania Jai-Alai Palace, Inc. v. Sykes, 450 So. 2d 1114 (Fla. 1984). This
decision indicated that actual fraud must be shown in order to pierce the corporate
veil. As a result, related brother/sister or parent subsidiary arrangements are
often used, while being disregarded for income tax reporting purposes.

•

In Kane Furniture Corp. v. Miranda, 506 So. 2d 1061 (Fla. 2d DCA 1987), the
court determined that a carpet installer was an independent contractor for Kane
when, after leaving a bar where he had been drinking for hours, he hit and killed
another driver. Using the control test from agency law, the court determined he
was not an employee of Kane, and therefore Kane could not be vicariously liable.
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MAINTAIN CORPORATE IDENTITY MEMO TO CLIENTS
Even the most careful corporate advisors and managers can use an occasional word or
two of advice about how to guard and maintain corporate identity. A brief memo
touching on the high points is good preventive law and good client relations. Here are
some points to touch on:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Keeping up annual report filings;
Organize annual corporate meetings. Record minutes of the annual meeting.
Maintain adequate corporate accounting records.
File corporate tax returns in a timely manner.
Operating only under registered names;
Making sure that third parties dealing with the business know that it’s a corporation;
Maintaining fictitious name filings;
Not giving personal guarantees or otherwise risking personal liability;
Keeping all financial transactions involving the corporation separate from personal financial matters;
Maintain adequate capital in a corporation.
Carrying appropriate insurance for company vehicles;
Documentation of indebtedness to shareholders;
Periodic updating of corporate pension plans;
Documentation in the corporate minutes of significant capital transactions; and
Arm’s-length leases.

IT’S A SAFE BET that the managers of all of your corporate clients know the importance of maintaining
corporate identity. They know that doing business in the corporate form has several crucial advantages
and protections that can be the business’s lifeline. But even if they do realize the importance of
maintaining corporate identity, do they know how to structure day-to-day business affairs in a way that
will keep that identity intact? Do they know which formalities are the really crucial ones? And do they
know how to avoid common practices that jeopardize that identity? Below is a copy of a memorandum
that our firm sends to its corporate clients and advisors to help them to take steps to protect their
corporate identities. You might want to consider raising some of the same points with your own
corporate clients and their advisors.
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SEAL OFF LIABILITY WHEREVER YOU
CAN:
A.

Use limited liability entities.

B. Use separate entities for separate operations.
C. Export or otherwise avoid activities or functions
which invite liability.
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USING INTERMEDIARY ENTITIES TO PROTECT
FAMILY LIMITED PARTNERSHIP FROM POTENTIAL
LIABILITY
FAMILY LIMITED
PARTNERSHIP

100%

NEVADA
LLC

Owns mortgages owed
by third parties

LLC 1

100%

LLC 2

Other Persons

Owns Hedge Fund
Investment

74%

26%

ENTITY
(with Member
Obligations)
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POSSIBLE FAMILY LOGISTICS FOR A SUCCESSFUL BUSINESS
AND ESTATE PLAN
SPOUSE 2

SON

SPOUSE 1
Has Prenuptial
Agreement
with Spouse

SPOUSE 2’s
REVOCABLE
TRUST

SPOUSE 1’s
REVOCABLE
TRUST

Low Interest
Note owed
to Husband
from sale
TRUST FOR

SON’s
REVOCABLE
TRUST

CHILDREN &
SPOUSE 2

50%
30%
49%
40%

REAL
ESTATE, LLC
(Taxed as
Partnership)

30%

Lease
Agreement

70%

30%

10%

50%

41%

MEDICAL
PRACTICE, LLC
(S corporation)
License
Agreement

INTELLECTUAL
PROPERTY
DEVELOPMENT, LLC
(S Corporation)

ABC
MANAGEMENT,
LLC
(C Corporation)

Management Agreement
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New Parent F Reorganization
(Showing Accounts Receivable Factoring Arrangement)
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CHARGING ORDER PROTECTIONWHAT IS A CHARGING ORDER?
• Most states have laws providing that the creditor of a limited partner of a partnership
may not seize any portion of the partner ’s ownership interest, if the limited partner
individually has a creditor. Most states also have similar laws that are applicable to the
membership interests of a member in a limited liability company.
• The creditor may instead receive a Court Order (a “Charging Order ”), which forces the
partnership to make distributions that would normally be paid to the debtor limited
partner to the creditor to the extent of the limited partner ’s indebtedness to the
creditor. Again, this concept is also applicable to a member ’s membership interests in a
limited liability company.
• Typically, the Court will not have the authority to mandate if or when the limited
partnership would make such distributions.
• As stated above, a charging order prohibits a creditor from exercising any rights
otherwise held by the debtor, such management, alienation and governance rights, but
does permit the creditor to receive distributions that would normally go to the debtor
limited partner.
• Must have member who does not owe money to the creditor (a multiple member LLC)
for protection to apply.
• Florida provides that a Charging Order is the exclusive remedy for creditors of a debtor
limited partner in a limited partnership or a debtor member in a limited liability
company
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8 COMMON LLC PLANNING ERRORS
Limited Liability companies are quite often the entity of choice for investment and business holdings. Problems can arise,
however, where structuring does not take important risks and federal and state law requirements into account. Some of the
most common problems we encounter in reviewing LLC arrangements for clients are:

1.) Tenancy by the Entireties Designation that Will Not Qualify as TBE
Many married couples in states that protect tenancy by the entireties assets from the creditor of one spouse or the other have
their LLC interests titled jointly as tenants by the entireties, but they don’t realize that there are provisions in the operative
documents which are inconsistent and would, thus, annul tenancy by the entireties characterization and protection. Common
examples of this are:
(a) By the rules of tenancy by the entireties, the joint interest must pass outright solely by the surviving spouse
in the event of the death of the surviving spouse. Oftentimes, an operational document will provide that, on the death of a
member, the interest of that member must be sold. Agreements are commonly not drafted to explicitly provide that on the
death of a spouse, the other spouse will be the owner of the joint interests, without any inconsistent member agreement
provisions.
(b) Similarly, provisions under an operative document which restrict transfers may actually be read to prevent
one spouse from owning the entire member interest on the death of another spouse.
(c) While the certificate of ownership may be issued to both spouses as tenants by the entireties, oftentimes, the
Operating Agreements or Articles of Organization will provide for only one spouse or the other to be an owner.
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8 Common LLC Planning Errors
2.) Entity Documents Can Disqualify S Election
Limited liability companies may be treated as S Corporations under the federal income tax law if certain very strict
requirements are met and an S election is made. If the S election is made but the S Corporation requirements are not
met, then the company will be taxed as a “C Corporation,” therefore exposing properties and income to double tax.

Common causes of this catastrophic treatment are as follows:
(a) An operating agreement does not provide for all income to be distributed pro rata to ownership.
Commonly, “partnership style” clauses assure members that they will recapture their original investment or have
some sort of an income sharing that would reflect a “second class of stock,” which is not permitted under the S
Corporation Rules.
(b) Although state law permits a limited liability company to have non-citizens, corporations, and other
entities own LLC interests, these and certain other entities are not permitted owners of S Corporation stock and will,
thus, cause disqualification.
(c) Too high of a debt equity ration could cause disqualification from S Corporation status.
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8 COMMON LLC PLANNING ERRORS
3.) Failure to Plan for Cash or Other Distributions/Failure to Use an Intermediary Entity

Oftentimes, a client will invest in a multiple member LLC, expecting to have charging order creditor protection, but not
thinking through that positive cash flow that other members will want to assure is distributed will become accessible to a
judgment creditor who has a charging order against the LLC. Many clients are well advised to establish a “Family
Holding LLC” or a family limited partnership to hold the multiple member LLC interests so that positive cash flow
would pass to the family LLC to be held and reinvested in a protected manner.
Clients who take ownerships in a multiple member LLC as tenants by the entireties may wish to do so under a limited
liability company or limited partnership owned by the spouses and another family member in order to assure that upon
the death of one spouse tenancy by the entireties status would continue, and positive cash flow from the multiple
member LLC will, thus, be protected.
4.) Forced Sale Provisions

Often, well-drafted Operating Agreements will have provisions that would allow any member to force a sale of their
member interests at any time or under certain circumstances, such as where another member is selling their interest (“tag
along rights”). One advantage of a limited liability company under the laws of most states is that the sole remedy of a
judgment creditor is a charging order – meaning that the credit cannot actually force the sale of the limited liability
company interest, become a forced owner, or reach into the limited liability company. A bankruptcy or state court judge
may override charging order protection where a debtor member would have the right to simply “cash out” at the time
when the judgment creditor has a charging order against the debtor.
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8 COMMON LLC PLANNING ERRORS
5.) We “Formed it Ourselves” or “My Accountant Took Care of This.”

While it is possible for any third grader to file a charter to establish the existence of an LLC with state authorities, in the
author’s experience, the vast majority of LLCs that have been established by non-lawyer personnel have been
implemented incorrectly. In most states, it’s the unauthorized practice of law for a non-lawyer to establish and implement
a limited liability company for another party. Therefore, the types of non-legal firms that are willing to establish and
implement limited liability companies tend to be unconcerned and ignorant, willfully or inadvertently, of the formalities,
paperwork, and coordination needed to properly establish, document, implement, and operate a limited liability company.
Clients who buy $99 “Total Service Incorporation Kits” run the same risks. The slogan “Pay us now or pay us later”
comes to mind, but along with that comes “Pay us later and watch your assets looted by creditors and/or the Internal
Revenue Service.”

6.) Assuming that Limited Liability Companies are as Well Protected as Limited Partnerships in All States

Some states provide charging order protection for limited partnerships but not limited liability companies. Clients who
have or will have children or other members residing in a state or jurisdiction that may not protect them may want to
consider using limited partnerships or other entities in lieu of limited liability companies.
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8 COMMON LLC PLANNING ERRORS
7.) Failure to Properly Respect Formalities and the Existence of the LLC

It is generally very difficult to “break the corporate veil,” but a debtor relying upon a limited liability company
arrangement needs to be able to show that the company was the actual owner and operator of the
property/business, that a charter was properly filed and maintained consistent with operational documents,
accounting and tax treatment, and that the arrangement was not in reality a general partnership, a joint venture, or
a proprietorship.

8.) Personal Activities May Not be Insulated by Use of an LLC

Some clients believe that they can carry on consulting, management, or related activities under the name of their
LLC and not have potential personal liability.

Under general tort law, the officer of a company and the manager of an LLC will be responsible to third parties
for personal negligence. Many clients are well advised to keep a low profile with respect to LLC activities and to
hire third parties to handle management decision making and day-to-day activities.
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PARTNERSHIP V. S CORPORATION- WHICH IS BETTER TO HOLD REAL
ESTATE?
PARTNERSHIP

S CORPORATION
Advantages

and Disadvantages

Partners receive basis for indebtedness incurred by the partnership

DOI income insolvency exclusion is determined at the corporate
level.

On the death of a partner, the partnership’s (inside) tax basis of its
assets can receive a step-up in income tax basis, if a Section 754
election is in place for the partnership

No similar basis adjustment mechanism applies to S corporations.

When a new partner buys into a partnership corporation, their
depreciation write-off and underlying basis in their partnership
interest will be based upon the price that they pay.

When a new shareholder buys into an S corporation, their
depreciation write-off and underlying basis if and when the real
estate is ever sold has to be based upon the
historic basis and depreciation taken, versus being
based upon the price they pay.

Appreciated real property can generally be distributed from the
partnership tax-free to the partners.

Distributions of appreciated real property to the shareholders are
treated as if the property was sold at
its fair market value to the shareholders.

No restrictions apply as to who can own partnership interests.

S corporations can only be owned by certain individuals and trusts,
and cannot be owned non-resident aliens, corporations or
partnerships

Partnerships can have more than one class of stock, and income
and distribution preferences can be drafted in virtually any manner,
so long as they have substantial economic effect

S corporations cannot have a “second class of stock,” and income
allocation and distribution rights must be
pro rata to ownership

DOI income insolvency exclusion is determined at each partner’s
level.

Shareholders do not receive basis for indebtedness incurred by the
corporate, unless the loan is made by such shareholder.
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IS RENT PAYMENT REQUIRED?
Contrary to popular belief, it is possible to have a landlord entity that is
under common ownership with a professional practice or business to allow
use of the property without charging rent, thus avoiding the 6.8% Florida
sales tax on rent.
A Tax Court case and the passive loss rule show that it is possible for the
related party landlord to deduct depreciation and interest, notwithstanding
that no rent or very little rent is paid by a related party tenant under
certain circumstances.
Department of Revenue opinions have discussed whether periodic
mortgage and other payments made by a tenant or affiliate are defacto
rent.
Many landlord companies are funded annually with capital contributions
and then pay the real estate related expenses without contribution from
the medical practice. The medical practice may pay a very small rent
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FLORIDA LIABILITY PLANNING
LANDLORD INSULATION FROM POTENTIAL LIABILITY
•

A landlord is generally responsible for injuries on leased property if the landlord
maintains a possessory interest or control over the property that contains a defect
resulting in injury.

•

Giving a tenant authority to make changes to property can be dangerous from a
contractual standpoint, but also necessary to insulate the landlord from premises
liability.

•

However, do not let your clients give total control to a tenant who may cause
significant financial liability as a result of this type of authority.

•

A provision to limit landlord liability may be helpful and is found in the full materials.

•

Clients might consider other ways of protecting real estate from potential liability,
including having plenty of insurance, checking regularly to make sure the tenant is
maintaining required liability insurance, keeping the property leveraged with debt, and
owning it in a limited liability entity.
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Leases and Master Leases, Illustrated
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Confidential Rental House Ownership Strategies
*Rental houses - limiting liability while also qualifying for appropriate insurances.

SPOUSE 1

SPOUSE 1

SPOUSE 1

(or Revocable Trust of Spouse 1)

(or Revocable Trust of Spouse 1)

(or Revocable Trust of Spouse
1)

Separate Manager

Separate Manager
(Judgment
proof Uncle or
Nephew)

LLC

(Judgment proof
Uncle or Nephew) has full management
authority.

LLC
Spouse 1, Trustee
(rental house)

LAND
TRUST

*

(Trustee has no
authority to
manage the
property, but can
only direct the LLC
to change title)

Spouse 1 or Revocable Trust
of Spouse 1 owns rental
house.
(rental house)

*

House can cause creditor
problems.

*

Should limit liability but good luck
getting insurance.

(rental house)

*
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WHERE DO TRUSTS FIT IN LOGISTICALLY?
ESTATE AND ASSET PROTECTION PLANNING FOR THE SINGLE PROFESSIONAL
Child or Children
SINGLE
(NONMARRIED)
INVIDIDUAL

529 Plans
UGMA Accounts (Subject to Creditors of the Child)
Child’s or Children’s Automobiles?
(Who signed for driving privileges?)

IRA Account
Automobile
401k/Pension Account
Annuity Contracts
Life Insurance
Can deposit into a wage account.

HOMESTEAD

LIVING
TRUST

GIFTING
TRUST

Offshore Trust
Company, as
Trustee or CoTrustee

Nevada Trust
Company, as CoTrustee

OFFSHORE
ASSET
PROTECTION
TRUST

NEVADA
ASSET
PROTECTION
TRUST

Parent, Trustee

TRUST
FORMED BY
CHILD WITH
EXCESS
ASSETS

3%
3%
97%

99%

97%

S Corporation Stock
1%

WAGE
ACCOUNT?

Wages

PROFESSIONAL
PRACTICE
CORPORATION

Long
Term
Lease

PROFESSIONAL
BUILDING
AND/OR
EQUIPMENT LLC

Furniture, equipment, accounts receivable
Only chiropractors, dentists, optometrists,
and lawyers are required to be the sole
personal owner of professional
corporations.
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SECURITIES FLP

REAL ESTATE FLP

Brokerage Accounts

LLC

LLC

LLC

Building 1

Lot 1

Condo 1
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SINGLE PHYSICIAN OWNED
MEDICAL PRACTICE
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MULTIPLE OWNED DOCTOR
MEDICAL PRACTICE
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Practice and Business Entities and How They Can be Taxed
REGULAR
CORPORATION
OR
PROFESSIONAL
ASSOCIATION

GENERAL
PARTNERSHIP
OR LIMITED
LIABILITY
PARTNERSHIP
(LLP)

LLC OR PL
OR LIMITED
PARTNERSHIP
OR LLLP

1. Taxed as S corporation or C
corporation.
2. S corporations pay no tax unless they
used to be a C corporation and certain
circumstances exist.
The income and deductions of an S
corporation flow through to the
shareholders pro rata to ownership.
3. A C corporation is taxed as a separate
entity and if it is a professional service
company, all net income is taxed at
the highest bracket (39.6%).
4. No charging order protection.

1. Only 1 member- disregarded for federal
income tax purposes.
But may have a Taxpayer Identification
Number.
2. If 2 or more members – taxed as a
partnership. A partnership is taxed in a
manner similar to an S corporation, but
with major differences.
3. Can elect to be taxed as an S corporation
or a C corporation for federal income tax
purposes.
To have corporate tax treatment a Form
8832 must be filed with the IRS.

$35 filing fee
$150 annual report fee

$125 LLC filing fee
$138.75 LLC annual report fee

1. Can be disregarded if considered to
have one member (such as if an
individual owns 50% and his or her
revocable trust owns 50%)
2. Taxed as a partnership if 2 or more
members.
3. No charging order protection.
No filing required for general partnership.
$50 LLP filing fee
$25 LLP annual report fee

$1,000 LP/LLLP filing fee
$500 LP/LLLP annual report fee
(other state filing fees are much lower for
L.L.L.P.’s)
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BASIC INCOME TAX OPERATION OF EACH TYPE OF ENTITY
Shareholder
(Dividends are taxed)

Shareholder
(Dividends are not
taxed)

C CORP
TAXED ENTITY

S CORP
TAXED ENTITY

Income and deductions are computed
Corporate level tax – revenues minus
and then go on income tax returns of
deductible expenses.
owners by K-1 reporting.
Dividends are not deductible
expenses.
May deduct healthcare and disability
insurance expenses under certain
circumstances.

There can only be one class of stock,
but voting/non-voting is permitted.
Contribution of appreciated assets can
trigger tax unless the 80% rule is
followed under IRC Section 351

In the highest individual tax bracket
Income is triggered if an appreciated
on the first dollar of income if this is a
asset or accounts receivable are
personal service company.
transferred from the S corporation to
shareholders unless it is deductible
compensation.
Special rules apply if an S corporation
used to be a C corporation. This can
cause double tax.
Shareholder might be afforded the
benefit of the 20% Section 199A
deduction.
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Partners
(Individuals, S corporations or
otherwise) (Distributions are
not taxed)

PARTNERSHIP
TAXED ENTITY

Income and deductions are
computed and then go on income tax
returns of owners by K-1 reporting –
no entity level tax.
Distributions to partners are usually
subject to employment taxes
Compensation paid to partners is
often called “guaranteed payments”
and reduces partnership income
Typically no income tax is triggered
when appreciated assets are
contributed to the partnership in
exchange for a partnership interest
Typically no gain is triggered when
the partnership transfers appreciated
assets to its partners to redeem their
ownership interests.

PROPRIETORSHI
P

All income and deductions are
shown on individual’s Form 1040
Schedule C – subject to
employment taxes of 12.4% on
the first $128,400 of income, plus
the 2.9% Medicare tax, making
for a 15.3% tax thereon, plus the
2.9% Medicare tax on income
from $128,400 and an additional
0.9% Medicare tax to the extent
of self-employment income that
exceeds $200,000 for a single
taxpayer and $250,000 for a
married taxpayer.
Owner might be afforded the
benefit of the 20% Section 199A
deduction.

Partner might be afforded the benefit
of the 20% Section 199A deduction.
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Choices and Factors with Respect to Allocation & Payment of
Medical Practice Income for the Practitioner
PAYEE

CREDITOR PROTECTED IN FLORIDA?

Current Taxes/Expenses

Pension Plans

Yes

Costs for staff and to maintain
plan – spouse on payroll to
justify additional contribution.
Highest tax - 39.6%.
Nonqualified plans subject to
3.8% Medicare tax

Owned by Physician or as
Tenants by the Entireties

S
CORPORATION
PRACTICE
ENTITY

Tax Cuts and Jobs Act
Highest tax bracket is 37%.

Children on the Payroll

Yes – If goes to Roth IRA in the
name of the child.

Child in lower rate (Lowest
bracket – 10%) but 15.3%
employment taxes apply.

Lowest bracket will be 10%.
Standard Deduction =
$12,000 Single or $24,000 MFJ

Wages paid to Doctor

If Head of Household, Florida
Statute 222 may apply –
deposit directly into protected
account.

15.3% employment taxes on
first $127,200, and then 2.9%
over $127,200 plus .9% tax on
wages exceeding $200,000 for
single person and $250,000 for
married joint filers.

Repeal of additional 0.9% tax
not mentioned in new Act

Only if owner is protected –
such as tenants by the
entireties or a family limited
partnership owning the entity.

Not subject to payroll taxes –
but could be recharacterized by
IRS, and not subject to the 3.8%
Medicare tax unless
distributions represent income
from passive sources.

Yes, if spouse is safe.

15.3% employment taxes on
first $127,200, and then 2.9%
over $127,200 plus .9% tax on
wages exceeding $200,000 for
single person and $250,000 for
married joint filers.

Dividends to owner of
entity.

Spouse on payroll.

Rent

Interest owed to related
parties.

Yes, if renting entity is
protected. They protect PA
assets if landlord has lien to
enforce rent on long-term
lease.

6.8% sales tax
Subject to the 3.8% Medicare
tax for single taxpayers with
MAGI over $200,000 and MFJ
taxpayers with MAGI over
$250,000.

If related party is protected.

Deductible as interest –
receiving party pays interest
income.
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Business Income Deduction of
20% of Qualified Income
Repeal of 3.8% Medicare tax
not mentioned in new Act

Repeal of additional 0.9% tax
not mentioned in new Act

Repeal of 3.8% Medicare tax
not mentioned in new Act
State sales tax is reduced to
5.8% on commercial real
property rentals
Interest expense not
eliminated.
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199A Simplified
Low Earner
(Less than $157,500 single/$315,000
Married)

Higher Earner in Non-Specified Trade
or Business
(Over $207,500 Single/ $415,00
Married)

High Earner in Specified Trade or
Business
(Over $207,500 Single/ $415,000
Married)

Any type of flow-through business
eligible for deduction
Including the specified service trades
or businesses (i.e. Doctors, Lawyers,
CPAs, CFPs, etc.)

Wage and Qualified Property Test
Applies.

No Deduction Allowed for Specified
Trade or Business

Includes: Health, Law, Accounting,
Actuarial Science, Performing Arts,
Taxpayers in this category must pay
Consulting, Athletics, Financial
Phase Out Services, Brokerage Services, Investing,
Wages and Qualified Property Test does Phase Out
sufficient wages or own sufficient
Zone
Zone
not apply.
qualified property to avoid limitation on
trading, or dealing in securities or
20% deduction.
commodities, or any business where
principal asset is the reputation or skill
of one or more employees.

Taxpayers in this category may
consider converting C-Corp to S-Corp.

Taxpayers in this category will want to
separate out Non-Specified Trade or
Business income into a separate entity
and enter into arm's length
arrangements with the Specified Trade
or Business.
Taxpayers may also consider gifting or
selling portion of business to children
or trust for children that are considered
low earners.
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Two Main Rules to Know

1

2

Specified Service
Trade or
Business

Wage and
Qualified
Property Test

Situation

Result

A

Taxpayer's Taxable Income is under $315,000 for
Taxpayers married filing jointly, or $157,500 for
single filers

No Limitation applies

B

Limitation is phased in by the amount Taxable Income
Taxpayer's Taxable Income is between $315,000- exceeds threshold amount
$415,000 for Taxpayers married filing jointly or
Example – MFJ Taxable Income of $365,000. Deduction is equal to
$157,500-$207,500 for single filers
10% of QBI (50% ((365-315)/100) * 20% Deduction.

C

Taxpayer's Taxable Income Exceeds $415,000 for
Taxpayers married filing jointly or $207,500 for
single filers

No Deduction

A

Taxpayer's Taxable Income is under $315,000 for
Taxpayers married filing jointly, or $157,500 for
single filers

No Limitation applies

B

Taxpayer's Taxable Income is between $315,000Limitation is phased in by the amount Taxable Income
$415,000 for Taxpayers married filing jointly or
exceeds threshold amount
$157,500-$207,500 for single filers

C

Taxpayer's Taxable Income Exceeds $415,000 for Limitation applies unless 50% of Wages or 25% of
Taxpayers married filing jointly or $207,500 for Wages plus 2.5% of Qualified Property are met at the
single filers
entity level
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PARTNERSHIP V. S CORPORATION- WHICH IS BETTER TO HOLD REAL
ESTATE?
PARTNERSHIP

S CORPORATION
Advantages

and Disadvantages

Partners receive basis for indebtedness incurred by the partnership

DOI income insolvency exclusion is determined at the corporate
level.

On the death of a partner, the partnership’s (inside) tax basis of its
assets can receive a step-up in income tax basis, if a Section 754
election is in place for the partnership

No similar basis adjustment mechanism applies to S corporations.

When a new partner buys into a partnership corporation, their
depreciation write-off and underlying basis in their partnership
interest will be based upon the price that they pay.

When a new shareholder buys into an S corporation, their
depreciation write-off and underlying basis if and when the real
estate is ever sold has to be based upon the
historic basis and depreciation taken, versus being
based upon the price they pay.

Appreciated real property can generally be distributed from the
partnership tax-free to the partners.

Distributions of appreciated real property to the shareholders are
treated as if the property was sold at
its fair market value to the shareholders.

No restrictions apply as to who can own partnership interests.

S corporations can only be owned by certain individuals and trusts,
and cannot be owned non-resident aliens, corporations or
partnerships

Partnerships can have more than one class of stock, and income
and distribution preferences can be drafted in virtually any manner,
so long as they have substantial economic effect

S corporations cannot have a “second class of stock,” and income
allocation and distribution rights must be
pro rata to ownership

DOI income insolvency exclusion is determined at each partner’s
level.

Shareholders do not receive basis for indebtedness incurred by the
corporate, unless the loan is made by such shareholder.
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RUN YOUR BUSINESS
RESPONSIBLY!
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TEAM OF ADVISORS
Have qualified advisors that includes a
good accountant, lawyers of the specialties
you need who are honest enough to tell you
who you need and when you need them, a
good personality and casualty carrier, and
a competent, caring and ethical financial
planner.
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For employee’s, Worker’s Compensation law requires
the payment of insurance, and limits the liability of the
employer if the insurance is in place.
• Example: An employee is killed when another employee negligently
operates equipment. The deceased employee’s estate receives a payment
from the Worker’s Compensation carrier, and the employer has no liability.

• If the person killed had been an independent contractor, then the liability of
the employer could be unlimited.

Worker’s Compensation may be avoided – but the risk of
injury and lack of health insurance coverage may make
this very risky.
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EMPLOYEE DISCUSSION

APPLICANT STATEMENT

APPLICANT’S STATEMENT:
I certify that answers given herein are true and complete to the best of my knowledge.
I authorize investigation of all statements contained in this Application for Employment as may
be necessary in arriving at an employment decision.
I further authorize Gassman, Crotty & Denicolo, P.A. access to reports prepared by any credit
reporting bureau or agency, and direct such agencies to provide a copy of my report at the
request of Gassman, Crotty & Denicolo, P.A.

This application for employment shall be considered active for a period of time not to exceed 45
days. Any applicant wishing to be considered for employment beyond this time period should
inquire as to whether or not applications are being accepted at that time.
I hereby understand and acknowledge that, unless otherwise defined by applicable law, any
employment relationship with this organization is of an “at will” nature, which means that the
Employee may resign at any time and that the Employer may discharge Employee at any time
with or without cause. It is further understood that this “at will” employment relationship may
not be changed by any written document or by conduct unless such a change is specifically
acknowledged in writing by an authorized executive of this organization.
In the event of employment, I understand that false or misleading information given in my
application or interview(s) may result in discharge. I understand, also, that I am required to
abide by all rules and regulations of the Employer.
Planning To Protect
Medical Practice Entities and Income – FOMA 9.14.18
CopyrightDate:_________________
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EMPLOYEE DISCUSSION
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EMPLOYEE DISCUSSION

PROBATIONARY PERIOD
ACKNOWLEDGMENT

Employee
90 Day Probation Notification Confirmation
EMPLOYEE NAME____________________________________
[Please Print]
As you become an employee, we wish to inform you that all employees are governed by a
90-day probationary period.
The Florida Unemployment Compensation Law provides that any claimant who has
voluntarily left work without good cause or has been discharged by the new employer
for unsatisfactory job performance within the 90-day probationary period, shall be
disqualified from receiving benefits.
Please sign below that the 90-day probationary period has been explained to you.
EMPLOYEE SIGNATURE:____________________________
Date:______________
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EMPLOYEE DISCUSSION

COMPANY POLICY ON SEXUAL
HARASSMENT
GASSMAN, CROTTY & DENICOLO, P.A. will not tolerate harassment of any kind toward any of its employees. We have

taken steps to protect you from harassment in the workplace.

Your cooperation is vital for your protection and well-being. Please observe the following procedures and know your rights as
stated below:
1.

It is against our policy for any worker, whether male or female, to harass another worker in words or actions. Each of the following is
against our policy.
a)

Making unwelcome sexual advances or requesting sexual favors;

b)

Making comments on a worker’s physical appearance or body, or making comments on a worker’s presumed sexual habits,
preferences, desires, etc.;

c)

Touching or caressing a worker without the worker’s prior, express permission;

d)

Displaying obscene or sexually-oriented or suggested photographs, drawings or other visual or oral material;

e)

Engaging in obscene or sexually-oriented gestures, activities or comments;

f)

Creating an intimidating, hostile or offensive work environment to any employee or any class or group of employees.

2.

It is against our policy for any worker to use a worker’s submission to or rejection of the above conduct by another worker as a factor in
any employment decision affecting the worker submitting to or rejecting the conduct.

3.

We will not condone any harassment of employees. All employees, including, but not limited to, supervisors and management
personnel, will be subject to severe discipline, including discharge for any harassing behavior.

4.

Any employee who feels victimized by harassment should immediately report it to any lawyer working for the law firm or any
management personnel, or an employment lawyer employed by the ___________ law firm (we will pay for the expense of any such
notification). We will undertake a careful investigation, which may include interviewing other employees who have knowledge of the
alleged incident or similar situations. Your complaint, along with the investigative steps and findings, will be documented as
thoroughly as possible. Any appeals from this decision will be handled in accordance with our dispute resolution procedures.

5.

No employee will be subject to any form of retaliation or discipline for pursuing a harassment complaint.
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EMPLOYEE DISCUSSION
COMPUTER USAGE
ACKNOWLEDGMENT:
ACKNOWLEDGMENT
THE UNDERSIGNED, an Employee of GASSMAN, CROTTY &
DENICOLO, P.A., does hereby acknowledge that with respect to e-mail
and Internet access in the office on the computers that I operate, that
GASSMAN, CROTTY & DENICOLO, P.A. does periodically monitor the
use, and may do so without notice. I understand that the computer
system is for business use only, and that my activities on the computer
for personal use when I am “off the clock” may be monitored. The
above includes AOL Instant Messenger, MSN Messenger and any other
instant messenger service. Employee agrees not to download any
programs from the Internet without approval.

____________________________

“EMPLOYEE”
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EVALUATE ALL RELATIONSHIPS
FOR POSSIBLE ISSUES.
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Have thorough legal documents prepared
and agreed to on all important matters.
• If you use a common lawyer, consider an independent
opinion.

• Ask your accountant, your coach, and others to take a
look at the agreement.
• Read the agreement yourself. If you can't understand
it, then a judge or an arbitrator won't be able to
understand it either.
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Learn from past problems - think of relationship
issues from the past - what from the above or
otherwise would have avoided the problem?

•

Special circumstances:

1. Leases - building condition.
a. Building use.
b. Repair and maintenance obligations.
2. Employees - clarity.

a. Clarity on duties.
b. Clarity on no nonsense permitted.
c. Clarity on work ethic.
d. Clarity on honesty.
Psychological profiling strongly encouraged by many.
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Bank loan terms.
•

Limit guarantees if at all possible.

•

SBA loans have sharper teeth.

•

Have the ability to correct a breach and to "buy the
paper."

•

"This is our standard agreement and we don't change it."

•

Don't believe it.
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Don’t be a jerk…or get
involved with jerks
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1. Privacy.

ARBITRATION
ADVANTAGES:

2. Each party can reject from a list of potential arbitrators as
opposed to a possible “weak Judge.” Arbitrators are most often
successful and knowledgeable practicing lawyers. The
document can require use of a board certified trust and estate
lawyer with 20 years of experience practicing more than 100
miles from the residence of the decedent’s place of residency.

3. Litigators are more likely to settle and cannot expect long shot
or emotional issues to sway a decision.
4. Usually faster than a trial.
5. Party taking a long shot position will have to pay large
arbitration fees and other costs.
6. Can bifurcate issues if allowed in document.
7. Arbitration can be provided for if set forth in documents.
8. Unlike “being stuck with a bad judge”, bad arbitrators are not
usually invited to arbitrate again, and each party can “blackball”
a certain number of listed possible arbitrators in the selection
Planning To Protect Medical Practice Entities and Income – FOMA 9.14.18
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ARBITRATION
DISADVANTAGES:
1.Very expensive, but can limit to one arbitrator and use state
arbitration rules - AAA (American Arbitration Association) or
otherwise.
2.The party filing has to pay the initial filing fee. The trust can
provide that this will come out of the complaining
beneficiary’s share.
3.Privacy enables parties to not have community peer pressure
impact decisions.
4.Prevents the party who wants to delay judgment to stall
effectively.
5.No appeal rights to correct bad decisions unless stated in
document that AAA appeal rules and procedures will work.

6.Inability to sway a jury that might better appreciate
emotional issues.
7.Arbitrators
always
find9.14.18
a way to “splitCopyright
the baby.”
Planning To Protect Medicalalmost
Practice Entities
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HAVE PLENTY OF DEBT AGAINST THE
PRACTICE AND THE PRACTICE
ASSETS.
MAY OWE FRIENDLY CREDITORS
AND/OR THE PRACTICE OWNER’S
AFFILIATES.
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DEBT EQUITY PLANNING
Tom owns a company that has a $10,000,000 book value
and no debt.

It makes widgets and may be sued.
Why not have Tom be owed $9,000,000 on a note secured
by a pledge of the assets of the company, so that if
something bad happens in the company, Tom can foreclose
and receive $9,000,000 worth of assets to be in front of the
other creditor or creditors.

TOM’S WIDGET
MANUFACTURING, INC.
(S corp)

Typically, this can be done tax-free.
But what if Tom’s basis in the S corporation stock is less
than $9,000,000?
Consider a new Parent F reorganization.
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DEBT EQUITY PLANNING
TOM

NEW PARENT
COMPANY

Owes Tom
$2,000,000

Owes Parent
Company
$7,000,000

If Tom only had $2,000,000 of basis in Tom’s Widget
Manufacturing, Inc. (S corporation), then he could place
its stock in a New Parent Company, and have the Widget
company owe him $2,0000,000 as a constructive
distribution, and owe the New Parent Company
$7,000,000 on a tax-free basis.

TOM’S WIDGET
MANUFACTURING, INC.
(S Corp)
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CHART #1
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
Practice Entity borrows money and distributes to Shareholder professionals

Dr. A
2. Pays bonus or dividend

3. Pays taxes to IRS

Professional
Practice Entity

1. Loans money

IRS
2. Pays bonus or dividend

Dr. B
Bank

1. Lien

3. Pays taxes to IRS

Accounts Receivable
Furniture & Equipment
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CHART #2
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
Shareholders borrow money – Professional Entity provides credit enhancement by
collateralizing assets and guaranteeing debt.

Professional
Practice Entity
1. Pledges AR,
F&E as collateral

Bank

2. Loans money

2. Loans money

Accounts Receivable
Furniture & Equipment

Dr. A

3. Buys protected
investments

Dr. B

3. Buys protected
investments

IRS

Gets nothing
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CHART #3
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
Practice Entity assets and guarantee provided under loan to separate Building Entity –
Practice and Entity enter into long-term lease.

Dr. A and
Spouse

Professional
Practice Entity
3. Long-term lease
1. Gives lien

4. Gives second lien

Dr. B and
Spouse

IRS
Bank

Accounts Receivable
Furniture & Equipment

2. Loans money
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CHART #4
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
Practice borrows money to purchase deferred compensation annuity or life products
purchased for professionals and subject to substantial risks of forfeiture.
4. Pledges money to bank

Dr. A
3. Buys policy, and each
doctor agrees to work and not
compete, and each doctor
owns this annuity policy.

Professional
Practice Entity

3. Buys policy, and each
doctor agrees to work and not
compete, and each doctor
owns this annuity policy.

1. Loans money

Bank

2. Lien

Pays taxes to IRS?

Dr. A owns
annuity or life
policy

Dr. B

Pays taxes to IRS?

IRS
Accounts Receivable
Furniture & Equipment

4. Pledges money to bank
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May claim annuity funding is
income to policy owner
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CHART #5
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
Entity for family members derives income from operating practice management company, which
buys accounts receivable from practice on inception by borrowing from bank which receives lien
on practice assets.
Dr. A and
Family

Professional
Practice Entity

Assigns AR upon inception

Dr. B and
Family

Practice
Management Entity
Gives lien on
accounts receivable

Pays percentage of collections and
retains money for services rendered.
Loans money to buy
accounts receivable

Furniture & Equipment
(not accounts receivable)
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Pledges any “residual interest”
in accounts receivable
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CHART #6
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
Historical Practice Entity simply holds furniture and equipment for lease to new entity held under
partnership structure. New entity can borrow money to pay initial operating expenses. Loan
secured by liens against new entity and old entity.
New
Operating
Entity

Prior
Practice Entity

Furniture & Equipment
Wind down collection of Accounts Receivable

Doctor and
Spouse

Doctor and
Spouse

LLC

LLC

LLC
Lien on furniture and equipment
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Bank

Bank Loan
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CHART #7
PROFESSIONAL PRACTICE LIEN
STRUCTURE LOGISTICS
New
Operating
Entity

Prior
Practice Entity

Furniture & Equipment
Wind down collection of Accounts Receivable

Doctor and
Spouse

Doctor and
Spouse

LLC

LLC

LLC
Lien on furniture and equipment

Lien

Bank

Bank Loan

Practice entity gives lien to each doctor to secure his or her right to continued and deferred compensation
during the operation of the practice and upon insolvency thereof. Then, if Dr. A gets sued for malpractice, Dr. B
may have a valid lien upon his or her applicable portion of the accounts receivable, furniture, and equipment.
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Extended Letter of Protection Enhancement (ELOPE
System)
To enable a Family Limited Partnership and child-owned management entity to derive reasonable
profits for the purchase and administration of letters of protection

S Corporation
Mgmt Co.

Family
Limited
Partnership
ACME
Factoring,
LLC
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The Extended Letter of Protection Enhancement
(ELOPE) System
*The Extended Letter of Protection Enhancement (ELOPE)
System is a term and technique developed by
Alan S. Gassman, Esquire © 2007.
Many orthopedic surgeons, spine surgeons, and podiatrists have significant “personal injury” medical practices. Oftentimes, these doctors accept Letters
of Protection for their services.
A Letter of Protection is a promise that the physician will be paid if and when the personal injury claim is settled. The law firm issuing the Letter of
Protection basically agrees that the settlement or jury verdict judgment monies that would otherwise go to the plaintiff/patient will be paid to the doctor to
the extent of the Letter of Protection.
Typically, the Letter of Protection charges are significantly higher than medical insurance, HMOs, or Medicare pays, which takes into account that the
doctor has to wait a long time to be paid, and cannot be certain if or when he or she will be paid.

There is, therefore, a significant “Financial Leverage” occurring, as the doctor finances his practice while waiting to be paid sometimes as long as 2-3
years on average.
Besides the Financial Leverage issue, the value of the total of the Letters of Protection that a busy physician might be holding will often exceed
$1,000,000. Those assets are subject to potential creditor claims of the medical practice.
The ELOPE System is designed to allow affiliated family entities, which may be owned by or for children, grandchildren, and other family members in
lower tax brackets, to realize reasonable profits that would otherwise be taxed at the highest bracket possible, while also protecting the Letters of
Protection from potential creditors of the medical practice and the physician.
It would make sense to immediately transfer Letters of Protection outside of the medical practice to an affiliated entity, but if the medical practice is taxed
as a corporation, whether a regular corporation or an S corporation, the transfer of such Letters of Protection out to the doctor or any other entity affiliated
with him or her will normally trigger taxable income on the value of the Letter of Protection at such time.
Therefore, the common idea of having a family limited partnership or other affiliated entity factor or purchase the Letters of Protection from the medical
practice is typically not a popular one.
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The Extended Letter of Protection Enhancement
(ELOPE) System
The solution under the ELOPE system is to have a factoring company established as a brother/sister company to the medical practice.
It is simple and inexpensive to establish a “New Parent S Corporation” to own 100% of the stock of the medical practice company and 100% of the
stock of the factoring company. This new S corporation can be a Limited Liability Company that might be owned by the physician, the physician’s
spouse, or by the physician and the physician’s spouse as Tenants by the Entireties.
The medical practice entity does not need to change its name, its taxpayer identification number, or any other significant aspect of its operations as a
result of this “F Reorganization.” Under the tax law it will be known as a Qualified Sub-Chapter S subsidiary (“Q-Sub”).
One business purpose of this arrangement is to allow the affiliated family entity to be reasonably assured that the Letters of Protection that it finances
the purchase of will not be lost to a malpractice claimant of the medical practice.
The purpose accomplished from the point of view of the medical practice company and doctor is that income tax will not be triggered when the Letters
of Protection are transferred to the Factoring Company, because transfers between a brother and sister company that are commonly owned by an S
corporation parent can be disregarded for income tax purposes.

Note - a subsidiary company can elect to be treated as QSST (Qualified Sub-Chapter S Subsidiary). A new entity may elect to be treated as a Q-Sub or
as a disregarded entity L.L.C., but may have a separate tax identification number. Each separate subsidiary should have separate financial statements,
bank accounts, and fiscal conduct.
All income and deductions of the subsidiary companies will go onto a single S corporation tax return for the parent company, although it is crucial to
have separate books and records for each subsidiary in order to maintain their independence and to avoid having a creditor of the medical practice
assert that the Letter of Protection entity is an “alter ego” or “partner” of the medical practice.
In order to allow an affiliated family entity to provide financial assistance to the medical practice and be paid reasonable compensation as a result
therefore, the applicable family limited partnership, S corporation, or trust established in whole or in part for the doctors’ children, grandchildren, or
other family members may have assets that can be pledged or otherwise collateralized in order to provide financing for the Factoring Company. An
example would be a family limited partnership with a $1,000,000 investment portfolio which borrows money on margin from the brokerage firm at
6.8% interest and advances this money to the subsidiary Factoring Company. The Factoring Company then uses this money to purchase the preexisting Letters of Protection that the medical practice owns, which may be valued at $400,000 based upon industry standards. The Letters of
Protection may have a face amount of $1,000,000.
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The Extended Letter of Protection Enhancement
(ELOPE) System
The market value of the Letters of Protection may be established by having arm’s-length Factoring Companies review and make
offers for the purchase or financing thereof. The Factoring Company can agree to pay a fairly high interest rate to the affiliated
family company for the use of money. The affiliated family company may be paying its brokerage firm 6.8% interest on the
margin loan, and may be receiving 15% interest back from the Factoring Company. Some companies in this industry charge the
highest percentage permitted by Florida law, which is 25% when the borrower is a corporation and the loan is in excess of
$500,000. Where the loan is under $500,000, the usury rate under Florida Law is 18%. See Florida Statute 687.03.
In our example, the Factoring Company would purchase Letters of Protection as they are received by the medical practice. At the
end of each calendar month, the Letters of Protection received by the medical practice can be assigned to the Factoring Company,
in exchange for which the Factoring Company can give cash to the medical practice.
The monies received by the medical practice for the Letters of Protection may be held by the parent company for long term capital
needs under an investment account. Unless or until the monies are paid out from the parent company, there should be no income
tax thereon. The income from the Letters of Protection will therefore not have to be recognized until the ultimate payor (the
patient or the insurance carrier) pays the Factoring Company for the Letter of Protection.
The Factoring Company may be administered by a separate S corporation that might be owned and run by the doctor’s children. In
that event, the Factoring Company would pay a reasonable management fee to the management S corporation, then the children
might earn sufficient funds to fund their IRAs, and they also receive dividends to the extent that computer systems, policy and
procedure manuals, and other physical and intangible assets of the management company cause income to be received.
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Have proper Buy/Sell
Agreements in place that
protect from creditors and
practice disputes.
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BUY/SELL AGREEMENT
ARRANGEMENTS
Chapter 24 of the book entitled “Creditor Protection for Florida Physicians: A Comprehensive Handbook for Physicians
and Their Advisors” by Alan S. Gassman, Esq. provides an in-depth discussion of Buy/Sell Agreement Arrangements.
Below please find Chapter 24.

Buy/Sell Agreements are an essential component of creditor protection and wealth conservation planning for anyone who has partners or fellow shareholders in a significant practice or
investment company.
This is discussed in Chapter 25 (“The Biggest Mistakes Doctors Make”) under the category of Failure of Multiple Physician-Owned Practices to Have Appropriate Buy-Sell and/or
Shareholder Agreements in Place.
Creditors can be prevented from taking over ownership of corporate interests, or may be bought out at a relatively low value, if Shareholder or Operating Agreements and ownership
certificates are appropriately handled.
The design and implementation of Buy/Sell Agreements can also have a very significant impact upon creditor and wealth preservation planning, and we commonly see significant
mistakes made in the design and drafting of such agreements and with respect to the ownership and maintenance of life insurance and disability buy-out insurance that has been
purchased with hard earned money.
There are several different kinds of Buy/Sell Agreements for physician practices and investment arrangements, and these are commonly set forth in a “Shareholder Agreement”,
“Buy/Sell Agreement”, or an “Operating Agreement”. The terminology of the name or names of agreements that provide buy-in and buy-out arrangements vary significantly, and
important provisions associated therewith may be found under corporate by-laws, employment agreements, severance pay agreements, and other legal documents.
A Logical Guide to Selecting a Buy/Sell Agreement Arrangements
“A Logical Guide to Selecting a Buy/Sell Agreement Arrangement: Traditional Choices are Not Always the Best” written by Alan S. Gassman, Copyright © 2009

1. Entity Redemption Arrangements. The company owns the life insurance policy and is the beneficiary thereof. Upon receipt of the life insurance proceeds, the company is to use
such proceeds to buy out the deceased owner.
Will there be enough money to (a) buy out the deceased owner and (b) have the deceased owner released from any and all guarantees and obligations associated with the business?
(a)

If it is not practical to have the deceased owner released for contractual or other reasons, should the part of the life insurance proceeds that would otherwise be kept by the
company as key man insurance be escrowed pending satisfaction or releases of any and all guarantees that the deceased owner may have responsibility for.

(b) How can the deceased owner’s family be sure that the monies received from the life insurance policy will actually be used to satisfy contractual buy-out agreements?
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BUY/SELL AGREEMENT
ARRANGEMENTS

(c) What if the company claims that for some reason the agreement is not enforceable or that there are claims against the deceased owner that offset what would be paid to him or her?
(d)

What if the company has a major creditor claim against it (what if the deceased owner died in a car accident that he or she caused while driving a company vehicle and the company is now being sued by others who died in the
accident?)

(e)

What if the company goes into bankruptcy and the family of the deceased owner becomes just another creditor in a bankruptcy proceeding?

(f)

For income tax purposes the remaining shareholders do not get a stepped up basis for the stock purchased. The stock simply becomes treasury stock.

2.

Cross Purchase Agreements can be considered to avoid the above potential problems.

Each owner may own the policy or policies on the other owners. Thus the policy proceeds should be protected from creditors of the company.
Also, each purchasing shareholder will get a tax basis in the purchased stock equal to the purchase price thereof.

(a)

However, policy proceeds will not be protected from creditors of the surviving owner who would receive policy proceeds.

(b)

Also, contractual disputes could result in the surviving owner using the funds for other purposes while litigating over the obligation to pay and becoming insolvent.

(c) Further if there are more than 2 shareholders, then on the death of one owner the policies owned on the others would need to be transferred to rebalance between them, thus causing issues under the transfer for value rules. For
example, if there are 4 equal shareholders there have to be 4 polices each owned 1/3rd each by each 3 shareholders on the fourth, and if one leaves the company the remaining 3 policies have to be readjusted as to ownership. Under the
transfer for value rules this could cause the proceeds of a life insurance policy to be subject to income tax when the insured person dies.
3.

Hybrids of the Above Types of Agreements.

Consider a Trusteed Corporate or Cross-Purchase Agreement. Under these arrangements the owner and beneficiary of the policy can be a trust company, a law firm, or another trusted institution as trustee for the benefit of the company
in a Trusteed Redemption arrangement, or for the benefit of the other shareholder or shareholders in a Trusteed Cross-Purchase arrangement. The trust agreement can require that the policy proceeds be held safely until sale and used
solely for redemption or cross-purchase purposes. This at least assures the surviving family that the life insurance proceeds will not be absconded with.
Generally for tax purposes the policy needs to be considered as owned and payable to the company in a redemption arrangement, or to the surviving owner or owners in a cross-purchase agreement. Could a state court or a bankruptcy
court override the trust agreement where there are creditors of the entity in a redemption arrangement, or creditors of the remaining shareholders in a cross-purchase arrangement?
There would be a purchase price tax basis for the other shareholders if the Trustee is appropriately characterized as an agent for the other shareholders.
4. The Optimal Solution: Use of a Related Partnership to Facilitate Purchase.
Because of the above concerns, oftentimes a separate limited partnership or limited liability company is established to own and facilitate the life insurance buy-out arrangement.
This entity will be taxed as a partnership to avoid the transfer for value rules that would otherwise be problematic if there are more than 2 owners and shifts of ownership in the policy would apply if there was a redemption arrangement.
The transfer for value rules do not apply when there is a reapportionment of entitlement to the proceeds of life insurance for use in a Buy/Sell arrangement between partners under a federal tax partnership. The partnership may have an
additional investment besides the life insurance to help assure that it is recognized as a partnership for federal income tax purposes.
If the separate partnership is purchasing the interest in the entity on behalf of its surviving partners, who are the surviving owners of the operating entity, then a creditor of the company would have no claim against the policy proceeds,
and a creditor of an individual “partner” in the partnership entity might have a claim against the member or partnership interest of the individual partner, but this would not permit the creditor to reach into the partnership to have a claim
against the policy proceeds if appropriate charging order protection applies.
The above strategy was blessed by the IRS in Private Letter Ruling 200747002, which discussed having term insurance held under an LLC taxed as a partnership to facilitate the Buy-Sell arrangement. Under this Private Letter Ruling the
manager of the LLC was a trust company that was required to use monies contributed to the LLC to purchase and maintain life insurance to fund a separate cross-purchased Buy-Sell agreement between three related shareholders. It
would be possible to have permanent life insurance and to have special allocations of entitlement as to policy values under an LLC/partnership agreement. See The Advanced Tax Planner Volume 5, Issue #1 May-June 2008 at
www.zelllaw.com and the ING publication entitled Buy-Sell Planning Using Life Insurance/Buy-Sell Arrangements Using a General Partnership.
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KEY PRACTICE CREDITOR
PROTECTION STRATEGIES
1. Keep valuable assets outside of the practice entity.
2. Let creditors of the practice entity have a first lien on lienable assets.
3. Let the practice entity guarantee debt owed by other entities and
pledge its assets as collateral for the debt.
4. Let the practice entity enter into long term leases that allow landlords
to accelerate rent owed in the event of insolvency, and give landlords a
lien on practice assets.
5. Give shareholders a lien on practice assets to secure their right to
deferred compensation.
6. Consider New Parent F Reorganization.
7. Consider an ELOPE system to protect letters of protection or large
accounts receivable.
8. You cannot have too much insurance.
9. Consider keeping separate entities, having separate functions and
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FOLLOW UP CHECKLIST FOR PRESENTATION ENTITLED:
ESSENTIAL CREDITOR PROTECTION AND RETIREMENTS PLANNING CONSIDERATIONS
PRESENTED BY: ALAN S. GASSMAN, ESQ. - AGASSMAN@GASSMANPA.COM

ITEM

DONE

NEEDS TO
BE DONE

NOT
SURE

DELEGATE
TO

1. Malpractice insurance in place with calendaring for renewal.
2. Corporate malpractice insurance policy in place or considered.
3. Nurse practitioners and nurses having separate policies?
4. Insurance for automobile liability?
5. Employment agreements in place to document that wages paid
to the doctor should be exempt from creditor claims of the doctor.
6. Does the PA lease real estate from a related entity? Is there a
long-term lease agreement in place to insulate the owner entity
from accidents on the property?
7. Does the long-term lease give the landlord entity a UCC-1 field
lien against the assets of the medical practice?
8. Does the medical practice owe money to “friendly creditors” like
a bank?
9. Are the medical practice assets properly pledged as collateral
for the loan by filing of UCC-1 financing statements?
10. Will the practice acquire expensive equipment or other assets
that can be held by an entity for the family to not be owned by the
practice, or that can be leased in the same manner?
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FOLLOW UP CHECKLIST FOR PRESENTATION ENTITLED:
ESSENTIAL CREDITOR PROTECTION AND RETIREMENT PLANNING
CONSIDERATIONS
PRESENTED BY: ALAN S. GASSMAN, ESQ. - AGASSMAN@GASSMANPA.COM
ITEM

DONE

NEEDS TO
BE DONE

NOT
SURE

DELEGATE
TO

11. Are there any loans on buildings, to family members or otherwise,
that can be collateralized by medical practice assets, by proper
documentation that will normally include a guaranty by the practice
entity and a UCC-1 financing statement/security agreement being
executed?
12. Are there employment agreements in place which clearly delineate
wages, and are wages being paid and appropriately thereafter saved in
creditor protected ways? Are dividends being spent first and wages
being saved?
13. Are there separate medical practice endeavors that should be
separated into separate corporations, such as a specialty practice, a
weight loss center, and/or a sleep center?
14. Assure proper ownership configuration to also comply with Florida
anti-referral laws.
15. Do the doctors have non-competition covenants and/or have they
given the medical practice patient file rights that might conceivably be
enforceable by a creditor?
16. If a shareholder/physician may have personal creditor problems, is
the transferability of entity ownership properly limited, and perhaps
pledged as collateral to a “friendly lender?”
17. Are there Letters of Protection or other significant receivables that
should perhaps be factored or otherwise handled in order to be less
exposed to potential creditors?
18. Review materials with advisors for further possible items of follow
up?
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ASSET PROTECTION CHECKLIST – Page 1
PROTECTED OWNERSHIP CATEGORIES

NOTES

Assets exempt by Florida Constitution, Statute, Common Law or
Federal Law. (Note: The above exceptions do not apply to the IRS,

1

FTC, SEC, or other “Super Creditors”, such as the Department of
Justice when pursuing RICO perpetrators.)

LIABILITY INSULATION

1

Make sure housekeeper, in-laws, and all others are covered if they
drive your cares or reside in your residence.

1(a)

Homestead.

2

Car ownership, and which parent signed to be responsible for the
driving of a minor.

1(b)

Tenancy by the entireties.

3

Car driving by children, spouses, employees and others.

1(c)

Pension and IRA.

4

Firewall protection provided by LLC’s, companies and various
partnerships (LLP’s, LP’s and LLLP’s).

1(d)

Life insurance policies.

5

Triple Net Lease language to protect landlord – must give tenant total
control of property.

1(e)

Annuities

6

Managers may get sued.

1(f)

529 Plans

7

Delegate to management company.

1(g)

Disability and Social Security Benefits

8

Guests may sign releases.

1(h)

Others

9

Independent contractor arrangements.

2

Charging Order Protection.

10

Bartenders for personal parties.

3

Property owned by others.

11

No guests on wave runners.

4

Property sold for Note or annuity payment rights.

12

No alcohol served to anyone under the age of 21.

5

Third Party Settled Trusts.

13

Appropriate underlying and umbrella liability insurance – for each
property, car, 4-wheeler, etc. But beware of exceptions and illegal
situations that will not be covered.

6

Self-Settled Trusts in Asset Protection Trust jurisdiction.

7

Foreign assets, entities and accounts in jurisdictions that do not
recognize U.S. judgments.
BUSINESS AND INVESTMENT CONSIDERATIONS

OTHER CONSIDERATIONS

1

Liability and casualty insurance review, with personal use
interaction and business umbrella to be considered.

1

Income and estate tax avoidance – buy a felony to avoid paying IRS
taxes or to conspire to help someone avoid such payment – same
applies as to debt owed directly to the FDIC and certain other
governmental creditors.

2

Friendly lenders.

2

Marriage and divorce – ex-spouse cannot invade TBE assets held with
new spouse or invade new spouse’s interest in a homestead or TBE
homestead.
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ASSET PROTECTION CHECKLIST – Page 2
BUSINESS AND INVESTMENT CONSIDERATIONS

NOTES

OTHER CONSIDERATIONS

3

Separate activities and exposures.

3

Impact on an estate plan.

4

Leasing arrangements with landlord rent right
secured by UCC-1 on tenant’s property.

4

Federal and state criminal law.

5

Car use.

5

Exposure of the advisor.

6

Car ownership.

6

Exemptions that apply on death – do not make life
insurance or annuities payable to an estate or to a
trust that provides that estate obligations must be
paid.

7

Delegate to offshore employees.

7

Client guarantee.

8

Confidentiality – use an anonymously owned LLC
from Wyoming, Delaware or Colorado to serve as
manager of operational LLC’s and Trustee of
Homestead Land Trust, and file Certificates of
Authority in each county where real estate is
located.

9

Equity Stripping – debt secured by a mortgage or
lien on valuable assets at risk may be payable to
arm’s-length lenders or related party lenders
under a number of various arrangements.

8

9

Employee causes of action – make sure they have
Workers’ Compensation.

Separate intellectual property rights.

10

Alcohol at events.

10

Make your children self-supporting.

11

Using independent contractors.

11

Get divorced soon, or not at all.

12

Client/Patient/Supplier Arbitration Agreements.

13

Consider New Parent F Reorganization to separate
assets within a company without triggering capital
gains.

14

Consider factoring accounts receivable to a
related company that may be held for
descendants.

15

Trusteed or Partnership/LLC based Buy/Sell Life
Insurance Arrangement.

16

Consider leasing use of equipment on a triple net
basis – be sure all activities are insured.

17

Pension contributions.
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THE CPA’S CHECKLIST FOR FLORIDA
CREDITOR PROTECTION PLANNING AND MAINTENANCE
1.

Do the clients know about tenancy by the entireties protection?

2.

Are the clients’ assets held as tenants by the entireties?
a.
Were the right boxes checked when they opened an account?
b.
Do they have out of state real estate that needs to be placed under a Florida LLC?
c.
How will the client’s fund a bypass trust on the 1st death if everything is owned jointly? –
Disclaimer planning.
d.
Are K-1’s being issued to both spouses or to the correct spouse or entity? If a husband and
wife own S-Corporation stock or a partnership interest as tenants by the entireties is it proper to
be issuing separate K-1’s to them for 50% each of the interest?
Often the CPA’s file is the only place to find documentation on how stock and LLC interests are
owned.
e.
How do stock certificates read?
f.
What names are on contracts?
g.
Is property held in a state that allows for tenancy by the entireties?
h.
Have the clients considered a TBE owned LLC or family limited partnership.
i.
Do their LLC’s have proper operative language?

3.

Is the homestead more than ½ an acre within the city limits or more than 160 acres in the county?
Homestead is owned as tenants by the entireties as well?

4.

Do they understand that the cash value of a life insurance policy is only protected when it is owned by
the insured individual?

5.

Is life insurance payable to protective trusts that can benefit the surviving spouse and descendants
without being subject to their creditor claims?
Does the client own life insurance policies on any other person - if so, it will not be creditor protected.

6.

Is there an inherited IRA - inherited IRAs are not protected from creditors under recent Florida case law.
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THE CPA’S CHECKLIST FOR FLORIDA
CREDITOR PROTECTION PLANNING AND MAINTENANCE
7.

Who is responsible for making sure that LLCs are properly established and maintained? An improperly
drafted LLC will not provide a Florida client with charging order protection or tenancy by the entireties
status, even if intended to do so. Many lawyer do not know how to do this properly, so how can
accountants and clients themselves even attempt this?
Single member LLC’s do not have charging order protection.
WARNING - It violates the unauthorized practice of law rules to set up LLC’s and to provide legal
documents for LLC’s. This puts the CPA firm at risk for malpractice and licensing purposes.

8.

9.

Do the clients own assets that may cause liability, such as investment real estate, a business or even a
charitable activity? Should these be placed in separate LLCs for liability insurance insulation purposes?
a.
Some clients think that a flow-through tax entity allows creditor claims to flow through, which
is not of the case.
b.
Many clients think that revocable trusts will shield them from creditor claims. There is a big
difference between avoiding probate and avoiding creditors.
c.
Who is the manager? Exposure of the manager?
d.
Do insurance carriers on agencies know how assets are owned?
Are proper formalities being followed so that one company or person is not considered an alter ego of
the other for liability insurance insulation purposes.
Are financial statements being prepared? For example, many CPA firms prepare a form 1065 for an
entity taxes as disregarded simply to help confirm appropriate fiscal conduct and accountability.

10.

Is the client being realistic about what their risks and exposures are with respect to potential upside
down loan situations, guaranties, and real estate debt that may not be renewed. Why do some clients
wait until it is too late? A nudge here and there can save significant problems.

11.

How much should the CPA know? Will communications with the CPA and other parties become
discoverable?
Understand CPA client Florida litigation privilege – copies of letters or information given to third parties
will be discoverable.
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THE CPA’S CHECKLIST FOR FLORIDA
CREDITOR PROTECTION PLANNING AND MAINTENANCE
13.

Is the client being accurate and truthful on financial statements provided to lending institutions? How
specific do these statements need to be on issues such as joint assets and changes thereto.
Proper footnoting is crucial.

14.

Are insurance agencies and carriers aware of exactly what is being insured? Is the client telling the
insurance carrier that the car is personal and not for business, while telling the IRS that the car is 90%
business and is owned by a company?
Can someone working for the CPA firm call the applicable insurance agencies to make sure that
everything is coordinated?
Make sure client understands exclusions, such as animals, pools, civic activities, church or synagogue
activities, etc.

15.

What is the client’s cash-burn rate? Are they waiting for the economy to turn around, and what if it
does not and when do they run out of cash?

16.

Schedule an annual review?

17.

Consider new entities and trusts, including protective trust systems and limited liability entities.
Segregate voting from non-voting under entities.

18.

Annual input from and participation with qualified lawyer.

19.

Debt at the Debtor’s Best Friend
a.
Is there one creditor who should be ahead of the others?
b.
Are all loans documented by promissory notes and secured by mortgages and/or security
agreements?
c.
Review various debt-associated strategies, such as cross-collateralization and sale lease
backs.
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